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in R. (. Caſe 
— (which is now 
commonly called , the Cale of 
Poſt-nati, ) 1 conſidered mine 
age and infirmities, . and how 

1. had idiſconimmucd from 
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ſach Legall Exerciſes. I might 


| ouer-ruled mee, 'and enforced 
mee to waiue the benefit of that| 
| hand, and examining the Cir- 


to bee rare, and the Matter of 
| great import and conſequence, 


% 
—— Men, 


To the Readers. 


hereupon have wſtly challen- 
ged the priuiledge offilence: But 
oreater and weightier Reaſons 


priuiledge: For, looking into the 
nature of the Queſtion then 1n | 


cumſtaunces, I found the Caſe 


as being aſpeciall and principall 
partof the bleſſed and happy V- 
nion of great Britaine. 

-  Theard many learnedand1u- 
dictous Arguments , made by 
the reuerend ludges : and fin- 
ding that they did not all con- 


# 
- 
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| number was indeede ſo few, of 


| ſeemed to mee to bee both per- 
tinent tothe Matter, and neceſ(- | 
ſary to bee-knowne, and more | 
| proper and fit to-bee ſpoken by 
| me, reſpecting theplacelhould, | 
| than by them , that did wholy 
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curre in Opinion (though the 


them that diftered, thatin Greeke 
it woulde not -make a plurall 
number) and that ſome things 
were by them omitted ,,-which 


tt. 


binde themſelues to the forme. 


Diſcourſe : I thought that;l 
could not, in duetie, fit as a 
dumbe and idle hear er-ongehe, 


| The Cauſe being. indicially de- 


pending in the high Court. of 


andrule of legal Argumentand | 
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of itacterdingto Lawe, follow- 


ſaence,and the meaſure of mine 
owne vnderſtanding, and not 
co be fwayed with the weight of 
other mens opinions, 

| Tconſideredalſo,that althogh 


true in humane policie, yet 


ſomerime, there 1s ( 7imen Re- 
tiventiz ; and thereforethe Pro- 


| Chry/oftome obſerueth, thac,Tri- 
bus mods in veritatem pectatur : 1. 
Unitatem pro timore tacendo : 2. 
Veritutem #n mendatium Commu- 


Chancery, where I wasto Iudge | 


— I 


Senty mitwn premium 1s often. 


pherſaid, Vzmihi quiatacui. And | 


tands: 3. Umitatem non defentlen-' 
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| ſcience tould mee, that howfoe- 
uer Silence-might in this Caſe 
haue excuſed mee of the ſecond, 


yet I could not haue elcaped by 


firſt & laſt. And if Feſtus choght 


itnotreaſon , to ſenda priſoner, 


which were layed againſt him, 
| I might haue beene worthily & 

wſtly cenſured, if = other 
| mens arguments, andas It were 
fide implicita, I ſhould haue pro- 
nounced my Iudgement and 
ſentence 1n ſo great a Cauſe, 


—_— — 


and reaſons whereupon | ſtood. 
| Thus, Duetie and Neceſvsitie 
| (for, ratio ſapienti neceſittas) were 


Silence, from offending in the 


| without ſhewing the Cadles| 


without declaring the groundes | 


the|_ 


1 


did ſpeake , without reſpect of 
| pleaſing or diſpleaſing any. And 


| ſo, hauing the warrant of aſin- 


——  — 


| vnperfect Reports, andſcuerall 


= Ti the Readers. 

the. cauſes that induced meeto 
ſpeake in this rare and weighne | 
cauſe, and the force of truth mo- 
ned mee to ſpeake that which I 
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 cere.conſcience, which is truly | 
ſaid to. be , veluti Comes, & Teſtts, 
& Tndex attionum , | hauz inthe 
Chancerie iudged and decreed 
the Caſe for R. C. Andthelike 
[udgement 1s allo giuen by the 
Tudges of the Kings Bench, in | 
the Aſsſe depending in that |. 
Court. Thedecree and tudge- 
ment being thus paſſed, diuerſe 


patchesand pieces of my Speech 


| Se, = haue 


2 4 


To the Readers. 
haue binpuri in writing, & diſper 


| ſed into many hands. , and ſome 
offred to the Preſle . The Kings. 
M* hauing kn owledge there- 
of, millibes! it, & thereupon co- 
monehus me to deltuer to himin 
writing, the whole diſcourſe of 
that which 1 ſaid in that Cauſe. | 

Thus 1wasput to:an VNCXPe- 
Aed new labour, toreutew my” 
ſcribled & brok6:; papers. Out of 
| which (accordingto the charge 
impoſed vpon me) gatheredall 
| which I had before ſpoken, & ſo 
| ſetitdowne faithfully & plainly, 7 
and (as neare as | could).inthe 
|famewords | vtteredit.tt pleaſed 
 hisſacred M* to take ſome view 
| ofit, & taking occaſionthereby, | 
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| L, chiefe luſtice of the common 
place, for the fummariereporthe 


| guments, he gaue mee in charge 


| 


| ſcienceandduty; & isnowpub- 
: liſhedi in humble obeditceto my 


good acceptance and fauourable 


To the Readers. 


may 


FO —_— 


to romninber the diligence of che 


had publiſhed ofthe ludges Ar- 


tocaule this to be Iikewife putin 
Print, copreuentthe Printing of 
ſuch miſtaken and vnperfectre- 
ports ofit, as were already ſcat- 
tered road: 

Whatſoeueritis, it was firſt 
 conceiued & ſpoken out of con- 


moſt gracious Soueraigne. And | 
fo | offer & commend it to your | 


k Interpretation. 
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NTCITES Y Lords,mine age, 
\ 'Y C- [- .nuneinfirmitic, and in- 4 
2/ diſpoſition of- health, | 
A > my decate and weake- 
2]:\D) nelle of memorie, and |. 
VE Deſuttudo, and long dif- | 
_ continuance fromthis maner of Legallex- | 

_ erciſe (aboue foureteene yeares ) haue be- 
| reaued mee of the meanes ahd helpes that 
ſhould inhableme-to ſpeakein-ſo-greata 
Cale. mn te” 
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** Tfeare therefore that it will bee deem- | 

edpreſumption (if not worſe) that I ad-. 

. uenture to ſpeake heerein atall ; ſpecially | 
after ſo many learned and iudicious Ar- 
guments of ſo many graue, learned, and 
reuerend Iudges. 

To fay the ſame that hath becne faicd, 

| muſt needes be vnpleaſaunt, weariſome, | 

 andloathſome to the hearers ; and notto 
ſay the ſame is to ſpeake little to the pur- 

' poſe: for, what more can be ſated than 
hath bene ? w 

Yct, for that the Caſe is depending 
in (hancerie, and adiourned hither for dit- 
 ficultiein Law, 6 there I muſt giue indge- 

mentaccording to the Law; Whether the 
Complainant bee inhabled , by Lawe, to 
maintaine his ſuit in that Court ornot: I 
hould itmorefitting to deliver thereaſons 
of my iudgement heere, where others 
haue beene heard, than there , before a 
few., which haue not heard that which 
Hath bene ſo learnedly argued,and large- 
ly debated heere. = OR 


-- 


_ IS —_— 


ers” FRO NY the Caſe fanding ths, 
1 will ſpeake whart- I thinke : And'I nauſt 
fay as one of the | graue Iudges faied, Ican 
tell nonewes ; Butſome old things which 
L haue read and obſerued I will remem- 
| ber, but I can not diuine, or propheſic 
de —_ ; I leaucthat as Juſtice Yehievton 
cid- 
Iam free ack at "TINEA Nullius addifius 
 turare in roerba Magiftri , and therefo! xc I 


will ſpeakeingenuouſly and freely. 


1a the arguing of this Caſe, ſome things 


whichare of f great weight with mee, haue 
(in mine opinion) beene paſſed ouer too- 
lightly; and ſome other thinges which 
ſeeme to mebutlight, haue beene ouer- 
weighed, as Ithinke, 

Halfe an howers time longer or ſhorter 


I meanenotto ſtriuefor , and therefore L | 


will preſume on your patience,and affume- 


| to my ſelfe ſuch conuenient time as 0- | 


| thers haue done : And yet will husband 
| timeas wellas can. 


B 2 weake 


 Inill not be abaſheate to frengrhen my. 4 


| weake memorie with helpe of ſome: ſcrib- 
| led papers,as others haue done : for I ac- 
| | compt.& a point of wiſedome to follow 
wiſe mens Examples. | 4 
Other Exordium, Infinuation, Proteſta- 
tion, orPreface for the Matter it ſelfe , ei- | 
ther to prepare attentiue and beneuolent. 
auditors, or to ſtirre offence or miſlike a- 
 gainſt cither partie, I meane not to vſe; it 
15. fit for Orators, I neuer profcſled the 
| Art, I hadneverskull in it : Andit is not 
Decorum tor ludges', that ought toreſpet 
.the Matter , and not the humors of the 
Hearets. - 
| The Exordiumthe Ciuilians vſe.in their 
| Sentences I hke well ; I Deinomine Amen , 
| & Deo primitus inuocato ; other Exordium 1 
care not for. | 


= 
TO 


The Caſe now depending in Chancine 
| whichis adiourned hither,is thus. 


Robert Caluintſonne and heire apparant 
of-lames L. Caluine of Colcroſſe inthe Realme | 


| . 
f | 
Oo | 
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Poft-natr. 


of Scotland, an Infant of three yearcs of 


" 
- 


| 


age arid Garden. with thiappurtenances 
in. the pariſh of- Saint Butrolph without 
Biſhops-gate inthe Citie of London: and” 
 complaineth againſt. John Bingley , and 


ces concerning the ſame Meſſuage and 


| Lands, and taking the profits thereof. ._ 
The Defendants pleade, that the Plain- | 


tife isan Men, and thatinthe third yearc 


| of his Maieſties "__ of England, andin 


thenine andthurtiethyeare ot his Maieſties 
raigne of Scotland, . hee was borne in'the 
Realme of Scotland, within the ligeance of 


and outof the ligeanceof. ourſoucraigne. 
Lord the King of his Realme of Englaud. 
And the Defendants ſay further, That 
at the timeof the birth of the Complai-. 
nant, and long before, and euer lithence, 

the ſaid yr of Scotland was , and 


age, borne in«the ſaid Realme of Scot- | 
land, makecthritle by his Bill to a Meflu- 


Richard Griffin , tor detaining the Euiden- | 


his ſaid Maieſtie, of his Realme ot Scotland, | 


—_ 


—__—__—_—_ 
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Millis, rul 


ed andgouernced by the proper | 


Bz Layes 


Polt-n ati. 


Lawes RE Statutes of the ſaid Kingdome 
of Scotland, and not by the Lawes and Sta- 
tutes of thisRealme of England; And ther- 
fore.the Defendants demaund: ludgement 
Whether the Complainant ought to be 
anſwered to his ſaid Bill, or ſhall be recei- 
ued to proſecute the ſaid ſuite againſt the 
Defendants, being for, and concerning 
thenntle of Inheritance, and euidence to U- 


—_ the ſame. 


 Hereripon the Complainant hath de- 
murredi in Lay. 


This: is thin ſpecial Caſe now depen- | 
ding inthe (Jrancerit ; in whach , and tou- 
 ching all like Caſcsin generall, mine 0pt- 
nion4s; and fince the. ueſtion was frit | 
mooued hathbeens , That theſe Poit-nati 
ate not Alens to the Kings nor to his King- | 
dome of England, but by their Birth-right, 
| areliege ſobiesto theKaug ; and capable 
of ow of yo and trechould of | 


; and' may. kavo and ; 


_  FOEER —__ 


| 


— 
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Maintaine a A$.x4 
ons for the ſame. Andthat therefore the 


be anſwered. 


thoſe rules and reaſons in Law(as well the 


which heereafter 1n the courſe of my 
ſpeech I will remember. Andin this 0- 
pinion I haue beene ſince confirmed by 
' many greatand weightiereaſons. . 

Firſt, in the. Statute made in the firſt 
yeare of his Maicſties raigne of England , 
authorizing the Treatie betweene the 
Commuſgoners for both the Kingdomes, 


| 


It is ſaid (as Iuſtice YYarburton noted well) 
That both the famous 8& ancient Realmes 
of England and Scotland, are now vnited. 
in allegeance and loyal! ſubicQion in his 
royall perſon, to his Maieſtie, and bis po- 


ſerie for ener.. 


- 


Common law of Exgland, as the Guile law) | 


s well Reall as Purfonalt ai: 


now ComplainantRobert (aluineought to | 


This opinion I did firſt conceige ypon 


- Here wee haue the ludgementof the 


Parliament,that there is a YVaitie in allege- 


—— 
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The procee- | 
ding inthe ge+ | 
nerall Caſe of 
Pot. ndth, 


Seat. | Jace 


19,Mart,1604 | 


The Proclas 


mation, 


i 2.14cob3i 20. 
4 Offtobr,1604, 


conceipts., and by ſubtile diſtinions 


| contrary to fo plaine A declaration made 
by Parliament. 


King of great Britaine : In which Proclama- 


| and of the naturalizgtion of the Subiefts, This 
| wasnot done ſodainely : nor lightly ; - but 
vpon graue, and ſerious deliberation, and 
| aduiſe : Andtherefore ſeemethto meeto 


to! ak bghtly regarded. - 


—wm 


_ x 


ſtraine our wittes to frame ſeuerall allege- 
ances to one and the ſame Roiall perſon, | 


_ :Next followeth his Maieſties Procla- | 
mation 20. Ofobris 1604. by which hee | 
aſlumed to hinuſelfe the Name aud Stile of 
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| ance ce to oneRoiall verſon; And therefore 
Iſcenot how wee may our of imaginarie | 


ts A 
. 


[ 


tion,among many. other weighty-reaſons, | 
this isadded-for one, Ye haue receiued from |- 
| thoſe that bee skilfull in the Lawes of the Land, | 
That immediately pon our ſucceſsion , dinerſe of | 
| our ancient Lowes of this Realme are iplſo 


-| facto. expired; as namely ,. that of Eſcuage, | 


|  bea Matter of great _— and not | 


— 


The 


GERATT AMRILLIERLCRSCI RA 
* % a . 
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the graue and iudicious Courſe which 
| they held, indebating of the Matter then 
| propounded, Lwill forbeare to ſpeake : 
| But for this point of Naturalization now 


wasthus : En 
| That it ſhall be propounded to both 
| the Parliaments at the next Seſsions , that 


| an Act bemade containing a declaration, 
| as followeth: Thar all the Subics of both 


lizabeth the late Qu. of England of happy 


memoric,and al that ſhalbe borne hereat- 


be for cuer, inhabled to obtaine, ſucceed, 
Inherite, and poſſeſle all Lands, Goods, and 
| Chattels,&c. as fully, and amply as th®Sub- 
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The ſametwentieth of October theſe 
Commiſsioners began their Treatie. Of 


| the Realmes, borne ſince the deceaſe of E- 


ter vader the obedience of his. Mateſtic, 
and his roiall Progeny , are by the com- | 
mon Lawes of both the Realmes,and ſhal | 


| haue done , or may docinany fort with- | 
| in the Kingdome where they. were borac« | 


ng 
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| The Commitſe 


in queſtion, their reſelution in the end | 


ics of either Realme reſpedtiuely might | 


| arecrit,did bes 


: "ew 
This 
a3. 


Goners autho» 
rized by parli- 


gin 20, ORob, 
and did contie 
nue yarill 6, 


- Decemb. 3, 


Iacobs. 


| Thereſoluti« 


on ofthe C9. 


miſſtoners, 


This; after long debating, and graue, and 
deliberate conf1deration, was,in the end, 
the reſolution of the greater part of the | 
| Commilſsioners , not one openly gaine- 
 ſayingit. And duwwerſe of the principall | 
Iudges of the Realme were preſent at all 
| times when the point was debated. And | 
herein I note the wiſe 8 iudicious forme | 
of that reſolution, which was notto pro- | 
pound tothe Parliament the making of a | 
new Lawe; buta declaration of the.com- | 
mon Lawes of both the Realmes in this | 
queſtion. EE 
© Now, if we conſider who theſe Com- 
 miſsioners were, whatLords of the high- 

cr Houſe, and what perſons of the com. | 
[mon Houſe, ſeleted of all degrees, moſt 
| eminent for their learning and iudge- | 
| ment, afwellin Ciuile and Common Law, | 
| asin knowledge, and experience other | 
waie®, being aſfiſted by the graue Iud- | 
; gesof theRealme : It this, Ifay, be well | 
conſidered , thenthisRefolutionmuſtbe | 


q | 


| accompted aud efteemed as a matter of | 
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Ereatand weighty importance,and much 
to bee re 
queſtion, 


be: According to this At of the Commil. | 
| fioners , the Caſe was propounded in the 


I OO IE "II 


| 


Houſe, the Iudges were required to deli- 

| uer their opinions, There were then elea- | 
uen Iudges preſent ; whereof tenne did 
with one vmforme conſent affirme the 

Lawe to be ; Thatthe Poft-nati were not 
| Aliens, but naturallSubiecs.(one onely 
| diſſenting.) Atter this, the Queſtion was 
debated in a ſolemne Conference be- 
tweene both the Houſes of Parliamentart | 
ſeuerall times, and at greatlength , and 
with much liberty. Nothing was omit- 

ted that Wit or Art could inuentto ob- 

ic& againſt this opinion ; And that was : 
| done by men of great learning, artl ſin- 
| gular iudgement in the Common Lawe, 
and CiuileLawe;and by ſome:other Gen-. 
| tlemen of the Common Houſe, of rare 
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garded in the deciding of this | 


| 
| 
| 


next Seſs1on of Parliament . Inthe higher |. 


gifts 


The Tudges 
opinion in 
Parliameat, 


.PoFi-nati. | 
gifts for their learning,knowledge,clo cu. 
tion andexperience. .. 7 

At this Conference the Iudges were 
preſent ; who, after they had heard all 
| that was, orcould be ſaid, did confirme 
their former opinions, which they had | 
before deliucred. in the higher Houle : 
Three of the chicfe of them declaring 
| their reaſons, andallthereſt (ſauing one | 
alone) concurring in the ſame . So, here | 
was now agenerall reſolution by all the 
Iudges of the 'Realme (one excepted.) 
and that delivered not priuately , -butin 
Parliament ; which without more adoe 
| had beene ſufficient to haue decided and 
| determined this queſtion. © || 


-4 
| 


| The force and | + Touchingthe Proclamation, tt:wasdif- | 
| proce | creetely and modeſtly ſaied by a learned 
| =anons. 8 | Gentleman of the lower Houſe , That ir 
; | Was of great reſpec, .and much to bere- 
garded ; but yet itwas not binding , nor 
concluding-: for;-Proclamations can net 
RR onuwetamres dads: 


| bo Be gtcs des, | 


i. 


tundra 6. 3.2 


MCT 


| ſides , that this Proclamation was-not 
grounded ypon any Reſolution ofthere- | 
| uerend Iudges ; but: vpon the - cov+g 
| ſomeskilfullin the Lawes of this Latid. . 


ing made by the King , by the alc 


| 


| totake heede that they doenot contemne 
| or lightly regard ſuchProclamations. 


| out vnto:them _; and'of what yaliditieand 


ther Statutes ,, nor Ads .ef Parliament. . 


ded, of 


Pole. -nati. 


mt 


_ Ofthe ſtrengthofProclamations, be- 


his Counſell and Iudges , I will-not di{- | 
courſe, yet I will admomiſhthoſe that | 
bee learned and itudious in the Lawes, | 


and by their profeſsion are to giue coun- 
{cl}, and to dire&themſelues, andothers, 


And to induce them thereunto , 1 de- 
fire them.to looke vpon, and candibic ad-- 
uiſedly theſe few Proclamations, Prouifi- * 
ons, or Ordinances, which I will pot 


ht 


force they- hauc beene houldento ee in 
conſtruction ofLawe , albeit they be nei- 


M4, 


> Daver,the Defendant plea- | 


=» petens ef-de poteitgte Regis Frans 
Ct, Wy 0 ns. in ITO 3 - Et prowyfrem a 


__ 
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| Francie re 


| the Plaintifes: Atturney could not denie; 


——__— 


Aa. 


off-natL 
% 


is, quod mills de poteFtate og 


atur 1 Anglia antequam Angle 
reſpondeantur de inre ſuo in Francia . "This 


and thereupon the Iudgement WAS, Leo 
ſme die. 

 Anmno20. H.3. certaine Prouifions FN” 
Ordinances were made which were cal- 
led Prouifiones Merton , where the King aſ- 
ſembled his Archbiſhops,Biſhops ;Earles, | 
and Barons for the Coronation of the 
King z and his wife Queene Elenor ; and 
thewords be , Proviſum eFt in (aria Deneins 


Regis apud Merton coram V//alihelmo Cantuari- 
enſ. Archiepiſcopo , &+ Coepiſcopis , Suffragas | 
| neis ſuis ; Et coram matori parte Comitum &5 
Baronum Angliz ibidem exitentium pro ( oro- 
natione ipſuus Domini Regis & Helionora Re- 
ging , pro qua omnes Vocati fuerunt : Cum 


traftatum e of et de Commun vtilitate Reon ſuper 
articults (s ſcriptis . Tta prouiſum fuit & conceſe 


A fun , tam a pradiftis Archiepiſcopis , Epiſce- | 


pis, Comitibus , & B aronibus, ; alys. De Vis 
duig primo Of 3 


nee enemmemooaneeecent ——— 


So Ao. ANG po hf A ASARCS 


Polt-nati.. 


* Fiezberber cituch 2 Prouiſion made ”Y 
n0 19.7.3. intheſe words, Ee proniſum fuit 
coram Domino: Rege , Avchiepiſcopis ; Epiſeo- | 
pis, Comttibus, ex Baronibus , Quod nulla Aſſis | 
| ſa. oltime preſentationis de cetero capiatur de | 
Ecclesys, Prabendatis nec de Prabendis. This 
Prouiſion was allowed and continued tor 
Lawe, vatill //. 2. Amo 13. Edw.1.ca. 5. 
which prouides the contrary P expreſic e | 
words. 
| Amos. Fd.1. thelbing and Y Indges 
made certaine Explanations of the Sta- 
tute of Glouceſter , which are called, Expla- 
nationes ſtatuti Glouceſtriz : And theſe bethe 
| wordes , Poſtmodum per Dominum Recemesr 
 Infticiarios ſuos fate ſunt quedam Explanatie- 
| nes quorundam articulorum ſuperius. pofitorums. 
Which Explanations hauc euer lince been 
recelued as aLaw. 
| Thereis aProclamation by King Bl. 2. 
| bearing Teſte at VV eftminſter Auno 1 ml Ed.3. 
And Iudge Thorpes opinion Þa. 39. E.3. Te 
both which I will now forbeare to report, 
and wih. the Saudlonas co. reade the ame 


- 
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paniebers- 
NteBreg2. 
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A Proclamath | 
02, 15,Ed.3 


1n 


\ © 


Poſt-nati.. | 


inthe printed Bookes , where they ſhall | 
| ſee beck the effedt and the reaſon and the 

| cauſe thereof; They are worth theirrea- | 
ding, and may informe and dire& them. 
what iudgementto make of Proclamati- 


ONs. 


— 


| How the Tud- Touching the opinion of the Iudges, L. 
| |[Etuceda | ſome hauc obieted (yermodeſtly, and 
47 poyal I ſuppoſe, according to their conſcience 

<6. . . | and ynderſtanding)) That there is not | 

© . | likeregardeto be had of Iudges opinions 
2uen in Parhament,. as ought ta bec of. 
EF | their Iudgements in their proper Courts | 
ll | | and Seates of Iuſtice ; for, 1a thoſe places 
| rheir Oath bindeth them ; but nor ſo in 
pr other. by SE WE 
- | CREE 

1. To this Ianſwer.: The reverence, 
and worthineſſe of the menis ſuch, as is | 
not to bee quarrelled and doubted of, if | 
there: were no Oathe at all : for, if men | 
of ſo great and eminent places feare not 
God and his Iudgements, .cuenout of a 


b 


— —_— 


Obi 
”T * 


— md 


religi- | 


religious rocmliience, which: ls Hewes an- | 


te peccatum,.C5* flagrum: poſt peccatimy .it may. | 
be doubted that. the external]: caromonte 


of adding, a .Booke:will litsle baile; - Ty 
| 2 Their Oathdoth bind:them as nah - 


| inthe CourtofParliament;as in their pro- 


_—_— 


of all ; and they are called thithere by "the 
Kings Writ, notto'ſitas Tellidockes. or 
idle-hearers; but qued. perſondliter:interfatis 


 nobiſcum ,.: ac._.cran cateris de! Coyfi noſtroſu- 
per diftus negotys traftaturi ,, ve 


| dua 05 


| Oath, amongſt :other things, i is, That 


buſſneſſe: np ney 

3 Thus: Exception may. ſerue againſt 
theludges; as wellin-Caſes when-they ſit 
| and giuc ludgement , as Iuſtices of Aſs- 


ſes, Niſip rius, Oyer and Terminer, and Gaole 


| their generall Oath. 
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| per Courts:far, that'ts the ſuptenae Court 


Deltery.,. as in. this Caſe of Parliament: | 
| for, therethey hauenoneother Gato | 


| ; Conſe | 
| {rum impenſuri ; And thoſe Negotia be Als 
& vrgentia negotia Reoni Cc. And their Z 


they ſhall counſel] the King Fraely in his | 


— m_—_— . A. Y 
-  / 
o 


. 0 — ay *, 4 pi TI l $ 
P bs 4 45 fs > of. W-* = 
TY " 4 a - ak 
. 1 
# 
' \ 
” - 
. 


s a "© _ \ 4 - z _ | 
» f : . wo _ +... hes v2 "A : ” : o =__ 
yt .. - a. hh. . : l _ n . , 
: _ . - 
* 
- 
*, b 
4 


The judges 
ment of the 
parhamenr, of 
Judges opini-. 
ons deliuered 
in parliament: | 


| 


-.4 It Lecomeryeto eſteeme of forma 


. | now, as our forefathers efteemed them in | 

tonnes palt- ; ; for as they ſucceedethem i in 
Time and Place i{Ithanke God, and the | 
King, Ihage nenher cauſe nike anytor |. 


diſpleaſure, nor to Hatter any tor fauour: 
wherefore I'wall neither be:atraid;nora- 


| daſhed'20/ſpeake what 1 thinke:) 1-day 
| therefore, that asour Tudges now ſucceed | 
| the formerlydges,in Time and Place; "Y 
_ | they fuccrede them, andare not inferior 
q rothem in Wiſedome;Learnin , Integri- 
| tie, andall otheriudicious = 


religious 
Vortues. 3 
Then let vs Gove ne thi ac 


ems 4 in times paft attributed to 


the Iudges opinions declared in Parlia- | 
ment ; Of which there bec many Exam- 
ples; but, Imilltzoubleyouburmithtwo- 


| Or ning 


Richad the ſeconds. 


I wilnorrem i 


1 rime ( of whohiſome :of our Chroniclers 1 
| Hoe ralke idlely, and vnderſtand little): 
| where power and might of fome Potent 
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perſons 
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| 


| 
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| the Commons exhibited cerramni 
Articles againft him, viz; Thatheecon- 
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Poilnati. 
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In the Parhament 28. 6. 16. Loa: 


other hainous crimes commuted by him. 
The Lords in Parliament wete in doubt 
| what anſwer to giue;They demanded the 
opinion of the Iudges: Their opinion 
was , Thathee ought not to be commit- 
ted ; And thar'reaſon was:;:forthatthe 


Commons did not charge him with anie 


{launders and reports ; And therefore be- 


was not to bee committed , This opinion 
lanuarys 
{pceiall 


| was allowed ; And thereupon 28. 


4Þ the Commons :made fre; That FF. 
| dela Poole Duke of Suffolke ſhould be com- 


| mitted to priſon for many treaſons and 


particular offence , but with generall 


perſons 0 ppreſſed 1uſtice , and taichfall 
| Iudges, for expounding the Law ſound- | 
ly, and truely. The firſt that I will re- 


_— 


— > —_ 


| ſpiced with the French King to inuade | 
D2 -. thef 


cauſethe Specialties were notthewed, he | 


I 


py 


'  PokEnati. 


the aliadec; And thereupon hee was 


| committed tothe Tower, 


2 Inthe parliament Amo 31. 1.6. in 
the vacation (the parliament being conti- | 


nued by prorogation) Thomas Thorpe the 


| Speaker was condemned- in 2 thouſand 
pounds dammages in an action of Treſ- 


paſſe , brought againſt him by the Duke 
| of Jorke , and was committed to priſonin 
 Execution-fortheſame; After, when the | 
parliament was re-affembled; the Com- 
mons made ſuite to . the King and the | 
Lords , to. hauc Thorpe the Speaker deli- 


| uered;, :forithe good exploite of theParli- 


ament ; whereupon , the Duke of Yorkes 


_ | Counſell -declared the whole caſe at | 


large. /The Lords demaunded; the. opi- | 
 pioxi oftheTudges, whether, inthat caſe; 
| Thorpe ought to be delivered out of pri- 
[ſon by .priurtedge-of Parliament : The | 

| ES, made: this. aunſwer:;- That they | 
oughtndtto ideterminethe priuiledge of |. 
| that high: Court of parliament ; Burt for 
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the declaration of proceeding in lower 
| Courts , 4n caſes where Writres of Supers 


| ſedeas tor the priuiledge of the parliament 


be brought vato them, They anſwered: 


the Parliament be arreſted in ſuch caſes 
as bee not for:treaſon or. felonie, or tor 
1uretic of peace , or condemnation had 


perſons berelcaſed ; and .may make At- 
turney , ſo. as they may haue their free- 
dome and libertie , freely to iatend the 
parliament.. Hereuponit was concluded, 


YValter Moyle, one of the Kings Serieants 


at Law . And then the Commons were 


commaundecd in the-Kings nameg. by the 
Biſbop of :Lincojne ('in the. abſence. of the 


_ 


lar.) to:chooſe another Speaker... 
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That if any perſon that is a Member of 


before the. parliament , it isvſed thatſuch 


That Thorpe ſhould ſtill remaine in pri- | 
| ſon according to the Law , Notwithſtan- 
| ding the priuiledge of parliament, and 
| that he was the Speaker. Which reſolu- 
f tion was declared to the Commons by 


T_—_— 


Archbiſhop of Canterbury then Chauncel- | 


| Writs of Er- 
{ rour ſued in 
't | parliament, 


— a Aero mr amo I. 
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Iobn-Fineux and the other Iudges deliuc- 
red their opinion , that they mightand 


ought tobe-fo. And their opinton WAS 


allowed, and maintained by the King and 


had houlden the ſame opimon, was deli- 
uered from the Biſhops . Andit is worth 
the noting, what words pafled in that 


buy , andthat worthieludge Fmeux. 


# 


4 If a write of Errour bee brought in 
parhament ypon a Iudgement giuen in 
the Kings Bench, the Lords of - high- 
er Houſe alone (without the Commons) 
are to examine the Errours ; But that is 


| bythe aduiſe and counſell of theIudges, 


who are to informe them whatthe Law 
15, and ſo todiretthem in their ludge- 


OS —— 


ment. AndittheIudgement be reyerſed, 


3 ln the parhament 41.7.48. aque-| 
| ſtion was moued , whether ſpirituallper- 
| fons might be connented betore tempo-.|. 
| rall Indges for crimainall cauſes ; Thece,fir 


q 


the Lords : AndD. Standiſh, who before | 


Caſe betweene the Archbiſhop of Canter: | 


— I — - 
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the 


: 


—EI_ 
, 


_ 7 


thea commaundement is is to be gigen to 
| the Lord Chancellpur to doe Execution | 
| accordingly. And.{oit; was tn dune 17:1. 

| 2-14 wente of Exrour broughtin parka- 

| ment by the Deane and Chapiter of Lich- 

| field, againſt thePrior and Couent of News 

| port-Panell, as appeareth by alic Record. 

| Butif the Iudgement beeaffhrmad ,- then | 

| the Court-of the Kings Bench are to pro- 

_ | ceedetoExecution of frhe ludgement., as | 
| it appearethin Howerdewes Caſe Þ. 1H. 


— 


| ſuch writtes of Errour ,. the Lok are to 


| their ludgement therein t 
{ medandguidedby theTudges ; and dor 


I tionsotherwilc. 


This extrauagant Difech touching, 
Proclamatians , and-Iudges opuians de- 
| livered in parliament , and bow -they 
{| ought to beragarded,, 1 have nhought: 
auteriall end, neceſiene., Andie: —_— 


_—_— — en CfS I= "b=.3" 0 
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| 


| fol.1g. Butitisto bee noted , 'that 1a all | 


4 proccede according to the Law ; and for | 
hey are infor- | 


| not follow their owne opinions or diſcre-' | 
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j and forme of 


the Caſe of R,_ 
-j C. now inque*. 
| tion, 


The proceſſe 


proceeding in 


of the time whereinweliue; and the Mat- 


| (although ſome. 
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ter which we haucin hand: And'theſe be 


| things'which 1 thinke haue beene' too 
| lightly paſſed ouer : Butif you condemine 


it asimpertineut, I rhuſt then coufeſic1 


| haue preſumed too much vpon your pa- 


rience /; I pray youbeare with mee) 1t1s 
but my labourloſt , and a little time 'miſ- 


ſpent ,"if it ſeeme ſo vnto you : You are | 


wont to pardon greater faults ;-Call it ei- 
thera Paſſe-time, or V/aſi-time , as plea- 
ſeth you. Now, to returne to the Caſe we 
haue in hand, + Ls | 


The generall Queſtion hauing had 


this paſſage { by Proclamation, by Com- 
miſsion , and by debating inParliament) 
remaineth yer without concluſion or 
indgement : And as cuery man abounds 


in his owne ſence, ſo cuery one isleftto 


his owne opinion ; Specially thoſe that 


were not ſatisfied with the graue Reſolu. 
-ttonof the Iudges in Parliament, which | 
may tearme & accompt 


ae 


wt... 


} 


as! 


|| 
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'as bare opinions): 
| andieſteeme as areall and abſoluteludge- 


ment. Now, Lay, this genetal} Queſti-| 
on is reduced to two particular Caſes,ayd'| 
15 1udicially depending in two the higheft 


Courts of 1uſtice in thisRealme ; and'that 


is by 'one Complainant againſt ſcueralt 
| Defendants for the freehouldesandinhes | 
| ritance of ſeuerall parcells of Land ; and 
(as M. Solicitor ſaid well) 1s a Caſe, not | 


fained, nor ſurmiſed , but a true Caſe be- 


tweene true parties: ' And being Oueitio 


zurts, nonfat, is by both theſe Courts 


adiourned hither to be decided , and de- | 
| termined by allthe Iudges of England , as 


| the rareneſle ofthe-Caſe , and the weight 


| and importance of it, both for the pre- | 


| ſent and the future dothrequire. 

| Andthe Caſe being of £ 

| qualitie, it is not amiſle to obſcrue the 
| proceeding init : for, itis woorth the ob- 
ſcruing,, and not to bee forgotten. The 


Defendants counſel}, 'men of greavlearn- | 
4nfertour tO | 
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ing , andin their profelsio 


es. 
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none of their qualitic and degree , men | 
conuerſant and wel exerciſed in the Que- 
ſtion and ſuch asinthe great conference 
in parliament,moſt of themwere ſpecially | 
ſcleed 8& choſe(for ſo they wel deſerued) | 
as moſt ſufficient, able, and fit, as well for 


|Learningand Knowledge, as for all other 


| giftes of Witte and Nature, to handle fo 


| great andrare a Queſtion. Andalthough 


1t hath pleaſed them of their g00d diſcre- | 
tion to yſe-the paines butof afew in the 
| debating and arguing of the Caſe atthe 


| Barre : yer no doubt that WAS done vpon 


mature deliberationand conference with 
all thereſidue : And whatſocuer the Spi- 
rites , the Learning , the Wiſedome, and 
Knowledge of allthe' others, vpon long 
ſtudie could affoorde , was put into the 
mouth of thoſe few to ſerue as Organs 
and-Inſtruments'to deliver it vnto vs; | 
which they, haue fo well and ſutficiently 
performed, that they deſerue greatpraiſe 
and commendation : For, inmy poore o- 
piniony: the, witte of man could-not de- 
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Uuiſe to ſay more touching this Queſtion 

| in Lawe than they haue ſaid. And what- 
ſocucr hath been fithenceſpoken for that 
part, itisfor the Matter, but the ſame in 

\ubſtance, which the counſel atthe Barre 

| diddcliuer ; Though it hath beene yari- 

ed in forme, and amplified 'with other | 
wordesand phraſes, and furniſhed witty | 
| ſhew of ſome other ſtrained Caſes and | 

authorities. ES. 

|  Thehandling of it by the learned and 
'reuerend Iudges, hath beene ſuch, as it 
may appeare to the world , that cuery 
| one hath ſpoken his owne heart and con- | 
| ſcience ; and hath laboured by long ſtu- | 
die to ſearch outthe Law andthe true rea- 
| ſon ofthe Lawn this rare Caſe ; and ſo 
they haue ſpoke, 'as Coram Deo Angelis: 

None which defire-to ſeeme popular;for 
nothing ought to bee tam popularis. quam 
| veritas:None to ſeemeto be Time-ſeryers, 
or Men-plcaſers : forthe King: ( whome 
vnder God they:ſerue Þ} being: Pater patrie, 
| and ſoueraigne head of both theſe great 
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vnited Kingdomes, 1s to them both like 
| as the head of a naturall body is.to allthe 
Members of theſame, and:is not, nor can 
not be partiall more.to onethan to an 0- 
ther . Hedeliteth in trueth, and deſireth'| 
it ; and. without trueth hee- cannot bee | - 
pleaſed'.: Hee ruleth by his Lawe, and 
commaundeth his Indges to miniſter to 
all his -Subie&s Law and Iuſtice ſincerely | 
and truely; and equally and indifferent- | 
ly, without any partiall reſpet, 

It . was neuer ſeene,.butthatin all rare 
and difficult Caſes , there haue beene di- 
uerſitic of Opinions ;. but yet without | 
breach of Charitie , which 1s the Bond 
of Vaitie. So it hath happened in this 
| Caſe. The Caſe hath beene argued at | 
large by foureteene, learned Iudges; 
twelue ofthem haue:concurred in iudge- 
ment, butypon ſeuerall reaſons : for, as 
| many wales: may leade to one end of the | 
-lourney, ; fo diverſe and ſeuerall reaſons. 
'may-conduce to one true and cortaine 
concluſion, | CS 
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| great wiſedome, and of ſingular learning 


ſolutely of the ſame opinion , as he often 


A 


memorie of-the. late graue and. reuerend 


Reſurrection of our Sauiour Ieſus Chriſt; 


 Prefent andthe: Future;: 0s ruth! of the 
{ lndgementin tis Caſezi SEETE 


eo iort Ss E 3 Thus, | 


.. And have I may not omit the woorthie 


Iudge , Sir John Popham , chiefe Iuſtice of 
the Kings. Bench deceaſed (a man::of 


and judgement inthe Law) who-was ab- | 


declared, as wellin open Parhament, as | 
otherwafe. NE Ye Ooty 7 


. . The Apoſtle Thomas doubted of the 


when all the reſt ofthe Apoſtles did firms | 
ly belecueit : But that his doubting con= 
firmed, inthe whole Church | rn Faith 
of the Reſurrection. © . 

The two worthie and Or ids 
that haue doubted in this Caſe, as they | 
beare his Name, ſol doubt not bes thew 
doubting hath giuen occaſion to cleare 
the doubt in others ; and:ſo to. confirme | 
in both the Kingdomes \ |both-for the 
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you, what are the ſpeciall-and principall 
 reaſonsthatfirit haueinduced mee, and | 
ſtill mooue mee to houlde the opinion 
 thatIdoe : AndasIgoe, Iwillindeuour 
to cleare ſome doubts and queſtions, that 

partly in the conference i Parliament, 
and partly otherwiſe, I haue heard made; 

not onely touching this Caſe it ſelte, but 
alſo touching the forme and maner how 


it1s to be decided and iudged. ant 


HG 


| 


How this Caſe | © \ The Caſeis rare, and new (as it hath 
beene. often ſaid) it was neuer decided, 


Tennints. termmantibus. ; It was neueriud- | 
ged by any Statute'/Law ;. whichis apo- | 


e off _ | > 
bo 


ks þ | 


" 
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| They thatmake this doubt,l will let them 


«tr un > 


me 


Polt-natr. 


Law of England ; and not tarry for a Par- | 


other ; That is, What 1s the common 


ſitiue Law; nor by Iudgem ent of theInd- 
ges of the common Law. — _ 
Now, thefirſt Queſtion 1s: ( asſome 
would haue it) How itisto be Iudged? 
and by what Law? and haue wiſhed that 
it might haue ſtated vntill the Parlia. | 
ment, and ſo bee decided by Parliament. 


| 


demurre, anddie'in their. doubts : for, 
the Caſe being adiourned hither . before 
all the Indges of England, is now to be 1gd- 


ged by them according to the common 


liament : For, it1s no tranſcendent Que- | 
ſtioa, but that the. common Lawe can 
and ought to ruleit, and ouer-rule it, as 


luſtice/ Villams ſaid well. 
But then this Queſtion producethan- 


Law of England? Whether it be Ius ſcrip- 
tum, or non ſcriptum_; and ſuchother like 
niceties : For,. wee -haue1n this age ſo 


many Queſtioniſts ; and iQuo-modo., and 


Quare, are fo: common in' moſt mens 


—_—_ 


th on — —— 


M.A 


mouthes, 


What is the 


common Law 
of England: | 
and whetherie | 

be 1us ſcriptum. 


a Rees 


Po$t-nati. 


mouthes , that they leaue'neither Religt- 
on, nor Lawe , nor King nor Counſell, 
norPolicie, nor Gouernment out of que- 
Ct | 
Andthe end they hauein this Queſti- 
on, . What ts the common Lawe? 1s to 
{ſhake and weaken the ground andprinct- 
ples ofall gouernement : Andin this par- 
ticular Queſtion ofthe Law of England, to 
ouerthrow that Law whereby this Realm 
hath many hundred yeeres beene gouer- 
nedin all honour and happineſle : or at |: 
leaſt to caſt an aſperſion vpon it , as 
though it were weake and yncertaine. I 
wil therefore declare mine opinion in 
this point plainely and confidently, as 
thinke in my conſcience, and as I finde 
to be ſufficiently warranted by auncient 
Writers , and good authorities yoide of 
_ . | all exception. SH 
| Thegromnd | - ThecommonLayw of Englandis groun- 
| of iecome | ded yponthe Law of God, and extendes 
Oe Ir itſelfe to theoriginall Law of Nature,and 
the yniuerſall Law of Nations. 
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Poit-nati . 


| ta ca. Eccleſia Anglicana habeat onma ſua ins 
| ramtegra Cs illeſa. | 
Whenit reſpeAts the Crowne and the 


glie eft e« ſemper fuit ec. And it is ſome-. 
times called Lex Regia, as inRegiftro fo.61. 
| Ad ira Regia ſpeftat : And, Ad Conſeruatio- 


depereant Cc. 
When it reſpe&s the common ſub- 


el per legem Terre. 
Yet, in all theſe Caſes, whether it re- 

| ſpecs the Church, the Crowne, orthe 
SubieRs , it is comprehended vnder this 

| generall tearme; The common Lawesof 
England : Which althoughthey bee for a 
great part thereof reduced into writing ;- 
| yet they arenot originally Leges ſcripts. = 


| King , it is ſometimes called Lex Coronz, | 
| aSin Stat, 25,Edw.3.ca.1. Lex ( orona At- | 


' 


- nem iurium Corona noſtre, C7 ad tura Regia ne | 


ies, itis called , Lex Terre; as ir,Magns | 
Charta ca. 29. Nift per legale iudictum parum, | 


When it reſpets the Church, it is | 
called Lex Eccleſie Anglicane, as Magna Chars | 


, 


| | 


The common -{ 
Law is not 
originally Lex 
fe Criptes 


This I learned of the late Lord Trea- 


I NNN 


F —  farer 


 ſurer Burleigh ( whoſe Honourable me- 


Poft-nati J = 
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morie England can neuer torget) and hea- 
ring itfrom him , 1 indeuored by my pri- 
uate ſtudie to fatisfhe my ſelte thorowlie | 
init. And, whoſocuer {hall well conſi- 
der the Lawes of England, which were be- | 
fore the Conquelt ( whereot wee haue 
ſome Remenants , and Patches) or ſince 
the Conquelt vatill Magna Charta, Anno 9g. 
H.3. Will make little doubt of it. 


In F.2. time, Glanuile writeth thus, Le- 
ges Anglicanas licet non ſcriptas , leges appellart | 
non videtur abſurdum. | 
And in H.3. time Brafton writeth 
thus ; Cum autem fere in omnibus Regionibus 
Otantur legibus C> inre ſcripto , ſola Anglia va 
eft in ſus finibus, ture non _ſcripto e conſuetu- 
dme; in ea quidem , ex non ſcripto Ins vent, 
quod ſus comprobauit. _ = 

But I may not agree with Brafon, that 
Sola Anglia ſa eFt mre non ſcripto For I find 
that the graueſt;and the greateſt learned 


| Writers of the (Guile Lawe , bothauncient 
and 


Pofi-nati. 


and of this our time, doe hould the ſame 
opinion , touching the Ciuile Lawe it ſelfe; 
for thus they write : Ex non ſcripto Ins ve- 
nit, quod ous approbauit. And thus ; Tus Ge 
wile diftum ex non ſcriptonatum et. And, Ius 
non ſcriptum dicirur Conſuetudo, non quod ſcrip- 
to perpetuo careat, hoc enim falſum eft. Nam &- 
Conſuetudines in memoriam conſtantiorem redu- 
cuntur in Scripturam, ot cetera quoque que fme 
ſcriptura perfictuntur : Sed non. ſcriptuming eft : 
id eſt, quod a ſcriptura o1s eius non capit nec 
| pendeat . So, hereby 1t may appeare how 
in this we concurre with the Crude Law. 


— 


But hereupon theſe. Queſtionifts moue. 
| an other Queſtion , viz, It the common 
Law be not written, how then ſhall it be 
| knowen? : Ne 


To this I anſwer ; It is the common 
cuſtome of the Realme ( as Bra&on ſaith, 


Tus wenit. quod cofus comprobauit : ) And it: 
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How the com « 
mon Lay of ; 
England may 
be knowne.. 


Obiett, 


Reſpood. 


| 


Maximes and 
| P rinciples, 
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ſtandeth ypon two maine pillers & prin- 
cipall parts , by which it is to bee learned 
and knowen. 


| 


The firſt, is certaine knowne Princt- 


| ples and Maximes, and ancient Cuſtoms, | 
againſt which there neuer hath been, nor | 


ought to bee any diſpute. As in Caſes of | 


| Subiects ; an eſtate in Fee-{imple, for lite, | 


tor yeeres, Dower, Curteſie, &c. 

In Caſes of the Crowne,the Female to 
Inherite: TheEldeſt ſole to bepreferred: 
No reſpe& of Halte Blood : No Tenant | 
tn Dower , or by the Curteſie of the | 
Crowne : No diſabilitie of the Kin gs Per- 


| ſon by Intancie &c. 


| Theſecondis, wherethere be no ſuch | 
Principles , then, formerIudgements gi- | 
uenin like Caſes : Andtheſe bebut Arbi- 
 tria Tudicum , e&5* Reſponſa Prudentum, recei- 
_ued, allowed, and putinpradtiſe and ex- | 


| ecution-by the Kings authorine.. 
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Of theſe Bratton ſpeaketh ; Ego H. de 
| Brafton animum erexi ad vetera Idicia inſto» 
| rum perſcrutanda; fatta ipſorum, Conſilia , & 
Reſponſa- in onam ſumman redigendo compis 
lant. | 
And before the Conqueſt , King Ethel | Lamberd in ex- 
bert cauſed a Booke to bee made , which | tiyt. "O 
was called Decreta Iudiciorum : And King” 
| Alured did the like, as Maſter Lambard a w- 
dicious and learned obferuer of Antiqui- 
ties, doth remember. z 

Of theſe alſo'the Indges ſpeake H.3 3. | 
| H.6. Moyle, fo.8. Y/erukethe Lawaccording | 
to the auncient courſe . Aſhton, fol.g. All our | 
Lawe is guided by vſe, and by Statute. And |. 
Pryfot ſaieth , fol.9. There cannot be a poſitine | 
| Lawe, but ſuch as was indved or made by Stas | 
tute. Wherein I note alſo that heeequal-. 
teth a Iudgement with a Statute. . 

In 36. H.6. fol.25. Forteſcue reafoneth | 
thus ; The Lawe is as I haue ſaid , andſo hath | 
| beene alwaies ſince the Lawe began. | 
Tnz7.H.6.f.22.4/cue reaſons thus;Such | 
| 4 (barter bath beene allowable inthe time of our | 
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” Predeceſſours 1 Which were as ſage and learned 
| aswebe, ; 7 

In H.4.Edw.4.fol.41. Markham reaſo- 
neth thus ; It is good for vs to doe as it hath 
beene uſed before this time, aud not to keepe one 
Way one day for one partie, and another day the 
contrary for the other partie : And ſo the former 
Precedents be ſufficient for vs to follow : And 
Iudgement was giuen accordingly. 

Anno z6.H,6, |  Andin the former Caſe 36.H.6. For- 
: teſcue ſaith turther ; Vee haue many ( ourſes 
and Formes Which be houlden for Law. 

Alſo euerie one of theſe foure princi- 
pall Courts, The Chancery,Kings Bench, 
Common-plees, and Eſchequer, haue in 
many things ſeuerall courſes and formes 
whichare obſerued for Law, and that not 
onely-inthat proper Court, butalſoinall 
Courtes through the Realme ; whereof 
| many Examples bee remembred in the 
Caſe of the Mines in Plowdens ( ommenta- 

ries, ie. 


| 7nnoweceſum | 2, "Butt there bee no ſuch former 


wm remediun. 
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Precedents, then this Rule hath a further: 
extention, which is this. 


There 1s a Rule in the common Law, 
That in nouo caſu nounm remedium e$t apponen- 
dum. Et cencordent ( lerici de Breue faciendo, 
ita quod nullus recedat a Cancellaria ſine remedio: 
For the Channcerie 15 properly Officina Iuiti- 
tie & Aquitatis ; whereall originall writs 
(whichinancient times were the Grounds 
of all Suites) aredeuiſed and framed. And 
theſe Clerici were oraue and ancientmen; 
Skiltul,and long experiencedin the courſe 
of the Chauncerie ; and called Clerict de prima 
forma : And of late time Magiftri ( ancella- 


rie ; who in new and ſtrange caſes, beſides | 


their owne knowledge. and experience, 
had oftentimes conference with the graue 


Iudges for the deuifing and framing of 


new Writtes when neede required. _ And 
| this 1 take to bee the ſame which is in the 


Statute YV. 2. C4. 24. Et quotieſcunque de C2 


tero evenerit in Cancellaria- , quod.in ono caſt 


—_—— 


Iudgements , nor direct Examples or. 
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Yepes 
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Poll-nati. 


| reperitur breue, C7 in conſamili caſu, cadente ſub 


eodem iure C3 fimili ndigente remedio, non repes 
ritur , ( oncordent Clerici de ( ancellariain breui 
facrendo, velatterminent quarentes in proximum 
Parliamentum : Et ſcribantur caſus in qibus 


ria Rees deficiat conquerentibus in Iuiticia pers 
quirenda. 


it 


for Lawe, andthen no refermentto the 
Parliament. Secondly,It the Clerksagree 
not, and ſo the caſe bereterred to thePar- 
liament; Then De Conſenſu Turiſperitorum 


| frat Breue ; So ( onfenſus Iurifpertorum is the 


Rule,8: notthe multitude of vulgar opini- 
ons. Thethird is, That Iuſtice failenot 


ten faile , if you ſtay yntill a Parliament : 


wrong fo) 


un | — 


concordare non poſSunt, &* referant eos ad proxi- 
mum parliamentum : Et de conſenſu Iurifþeritos | 
rum fiat Breue, ne contingat de c&tero, quod Cu- 


Wherein I note theſe three things : 
| Firſt, The Clerkes are to 3gree ; = | 


| they agree, thatisan end, and ſtandes 


them which complaine : Which will of- 


For Parliaments arenotto be called forthe | 
| a few private SubieRs ; but for 


the | 


mm. —_—_ 


| 


| 


| the great and vrgent aftaires of the King 
| and the Realme. | "TY 
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| I finde allo a like Ru 
| bitrio Indicis, cvel producendumad ſwmilia. And | 


| generall and certaine Rule in the Guile | 
| Lawve, which Ireſerueto the laſt parte of 


«.. | 


| Examples , nor Precedents to bee found, | 
( lericorum, and Arbitruum Iu- | 


| Iudgements in all new caſes : For it was 


le in the Ciuile 
Lawe ; Yb non eft direfta lex ftandum oft ars 


another ſaith , De familibus ad fomilia-- indicis | 


um C3 argumentatio recipmntur. 


Beſides theſe, there is an other 


y—_ 


that which Imcanc to ſpeakein this Mat- | 
ter. . 

|. $0, leauing thatymto amore proper | 
place, I will hereupon conclude , That 


if there beeno former Iudgements , nor 


—— 


then Concordia 
 dicum is to ſecke outthe true and ſolide 
reaſon; and thereupon to ground their 


truely faid by a learned Gentlemanof the 
| lower Houſe , Deficiente lege recurrendumeſt | 
ad conſuetudinem : Deficiente conſuetudine res | 


G currens | 


mms 
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Arequeſtto - 


the profefiors | 


- ofthe cuule 


Lawe. 
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currendum adrationem, And fo fromthe Iud- 
ges wee ſhall haue Refonſa- prudentumto 


and decided by the graue Iudges in tor- 
mer times, | 


But here, before Iproceede further , 1 
| am to make a ſuite, whichis this: 


] - That whatſocuer I haue ſpoken, or 
} {hall happen to fpeake of the ( mile Lawe; | 
| or whatſocuer Ithall cite out of any Wyi- | 
| ter of. that Law 5 I pray fauour of ny Ma | 
ers thatprofefſeit. Iacknowledgethat 


| Law to bee ancient and generallia many 


| proteſtors of it, as menofgreat learning, 


decide all ſuch new caſes and queſtions. | 
And according to thisRule , all ſuch new | 
| doubtsand queſttous haue been relolued 


: ”, vl - 


| wikedome, and 1udgement > I proteſle It | 

not ; Thaue learnedlittle of it ; butin thar.| 
little I-haue found that in the reall and e- | 
| ſoritiall-partes of Tuſtice, the Ciuile and | 
. common: Lawe doc is manythings icon- | 


| parts of the world 3 and I reuerence the [ 


'curre, though they. differ mach-1a the | 


| Maſter Adam Blacwood a Scottiſhman', 
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duceof that Law , will bee to ſhew how 


the common Law —_ Ciuile doe agree in 


onereaſon and iudgementin thoſe things 


which T ſhall ſpeake of. 


Yet I mult take liberty to fay . That 


neither in Spaine, nor in France(thoſe two 


| great Monarchies) itis net generally re- 
cciued nor allowed as a concluding and 


binding Law. 


They take therethe reaſon ofit onely 
a direction to their proceeding and | 


——_ ” Butto produce or alleadge 


1tasa concludingor binding Law,was no 


lefle than Capitis pena. 

This I make not of my lelte; "R , be- 
ſides common practiſeand experience: I 
Hs an honeft and ſubſtantialt <oneg 


man.of ſingular learning in the Ciuile 


| Lawe; who defenderhin lke'maner the 


| $. 


Lawes' of Scotlamnd', as a eth in his 


learned Booke intituled 


w 


forme and maner of proceeding . And 
that which I ſhall haue occaſion to pro- 


» Regibus Apo» | 
- logia, | 


| Blacwood ca.to. RK 


' | nan ,, De-inre regu apud Scotos , where hee 


| cher, cam Lutetie ſupreme iuriſdiftionts.curi- | 


| 


| ratione , cui omnes homines nature preſcripto. | 
| jubjeinntar. Quin er fe quid eduerſus rationem 
© legum Romanarum perperam ac temere iudicatum 
| oft , id earummultis penis haud aftimatur ,. ſed 
: | vel Principis , coel ſuperiors magiftratus avbi- | 
| trath... Nam cum im publici muneris partem ad- | 
| mattimur, & conceptis erbis inanguramur,,” ſo- | 
|| lenwii ſacramento regiarion x nmnicipialza tes | 


logia , Written by hima 


| manarum Leoum auftoritatem patrie legibus op- | 
| ponant . Sed cum ille bono £* £quo niti viden- 
| tur C7 probabilem cotilitatis publice:cauſam cone | 


Poit-nati. 


painſt a ſeditious 
Dialogue or Libell made by George Bucha- 


rells. him, Mind Sceptrum aliud pleFtrum. But | 
itisnotamiſſeto recite his owne wordes, | 
which arethus ; Philippus cognomento Pul- 


am inſtitueret ,, eam Romano ture ſolutam eſſe | 
declaranit : in edmque ſententiam vetus extat | 
eius Curie decretum , ne cauſarum patroni Ro- |. 


tinere , 10s earum otimur haud imperio , ſed 


am atque morum obſeruationem nulla Romani | 


6 _ , 


 Cruile Romanorum ius citaret, temere fattum 


[we muſt Returrere ad rationem,es* adreſponſa Y 
prudentum :-For , altho ugh Quod lego ,. nou 


| credo, may be a true an 


| guiſh betweene fidem moralem.,. aud fidem: | 


thing Sn the ciuile and. politike gougrne- 


———— 


 _Pofſt-natti. 
pits penam ys indiflam leginus qus Roma- 


narum legum. auftoritatem: coel in foro: laudde. 
rent , vel in_puluere ſcholaFtico profiterentur.. 
Sed f quid occurreret patrys legibus ac morth ns. 
indefinitum quod iudicanti rel: Igonem adferret, 
vnicum erat eximendo ſcrupulo regs conſulend; | 
remedium , Alaricus Toloſee regnans idem Goo 
this imperauit , Vt fe quis aduerſus ip us leges, 


| 


| ——___—ro__————_—_ 
| 


morte lueretur.. = 

Noy to. returne to that which I have | 
touched before, I ſay, that when there 
is ne dire&t Lawe, nor preciſe Example, | 


certaine rule in 
Diuinitic;yet forinterpretation of Lawes, | 
it is.notalwates.ſo : For wee muſtdiſtin- 


-. 


 divinam,. or elſe wee. hallconfound many: 
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| ment - Kingdomes angStates:; Fargthe | 
| firſtPrecedentavhich wohauanbwm, bad: 
| noprecedon when inbegal; Butas Tack ax Tap | 
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. {| faxh 3 One AMC: evetuſtiſsma.. creduntur 
none fuerunt, + quod hodie exemplis turmar, 
inter exempla-» futurum eft . And to thoſe 
thathoutd, that nothing is'to bee done 
but by former examples, Zorace-ſpeaketh 
thus ; O imitatores ſeruum. pecus: And Cicero 
ſaith, Non exempla_ majorum quarenda._Þ, ſed 
 confilrum eſt eorum--a quibus exempla.- nata_- 
ſunt explicandum. es On 

Thus hath Iuſtice beene duely admi-. 
giitred in Bxgland, and thereby the Kings 
haue-ruled;, the -people haue beene go- 
ucrned, and the Kingdome hath flou- 
riſhed for many hundred yeeres ; and 
then no luch:buſte Queſtioniſts mooued 
any quarrell againſt it. | 


| Expoſitionof | . Thus haueall dou 
Statutes, 
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tutesof Fines, of Viez,of Willes, and ma- 
ny Moe. 


| whereof there was no Statute-or poſitiue | 
Law, beenc alwatcsexpounded : tor ſuch. 


ports,. which are in eftet nothing but Re- 


| truely fay. - 

| _ Vpontlus reafon tt oaks Saws lawes, 
| as well Statute Law,. as common Law, are 
obſolete and worneout of vſe; for, althw- 
mane -Lawes are but Leges temporis':. And: 
the wiſedome of the ludges found rheni. 
to be'vnmeete for the time they liued in, 
although very good and one Fi forthe. 


time wherein they. were made . And: 


tur , Vigent, G7 OFT, & Haba avant, 
flarungo: occaſum. T yak 


pounded ; and fo of vas tiraes, the Sta- | 
Thus alfo haue all hacks nt Quits, | 


are moſt-of the caſes which wee'hauc in | 
our Yeere-Bookes ; and Beokes of Re- | 


ſponſa-> prudentum ,, as Iuſtice Crucke did 


therefore it is ſaid , Leges buman# aſcuns | 


By thisRule alfo and; ypori this poſh 
it is, that olrentemes ancient | Lawesare: 


 —————————_—————_— 
changed} 


Lu obfo.s .-* 
lete,. 


Lawes chan» 
| ged,. 


- ” 
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as wellin Caſescriminall as ciuile. 
| Incriminallcaſes the lawe was Poluntas | 
reputabitur pro fatto; but it is not fo now,ſa- | 


Poll nati. 
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chan ed byi interpretation of the ludges, 


| uingin Treaſon onely. 
1nan appeale of Maime Britton fol. 48. 
faith , -Soit le Indgement, que il perde autiel- 


| monber , Come il auer tolle a le Maint ife; butit 
 15net ſonow. 


In auncient time, one preſent,aiding, 


| comforting, and aſviſting to a murder, 


wastaken to be no principall , but an ac- 
ceſſorie, asit appearcth M.4o. Edw.zfol. 


42.0 4o.li. Af]. p.8. & p. 25. But now in 
that caſe hee 151udged a principal]. And 


| ſoit was ruled by all the Iuſtices M:. 4.7. 


7.18. andſo Plowden affirmeth the Lawe 


to bezin lus Commentaries fol. 99. & 100. 
In ciuile cauſes in ancient time , the 


| lawewas houlden , That he in Remain- 


 derin; Tale could not haue an ation of 
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Waſte , norbcereceiucd vpon default of | 
Tenant for life: But afterwards, the Law | 
Was often iudged otherwiſe ; ; and fo is| 


the | 
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the common experience and praQtiſe at | 
this day. CE 
In Amo go. Ed.3.28, Fynchden , chiefe 
| Inftice of the common. place, faith, that 
in ancient time the Vicar could not haue 
an Action againſt the Parſon ; But hee 
ſaieth the contrarie is yſcd at this day, 
which 1s the better. ND 
In ancient time a Diſſeiſee could not 
enter ypon the feoffee of the Diſleiſor,for 
lauing of the warrantic ; but for many | 
 yeeres the Lawe hath beene houlden 0- 
therwiſe, and ſo the common practiſe 
yet remaineth. PE on oY 
. By this Ruleit isalfo, that words arc 
taken and conſtrued , ſometimes by Ex- 
tenſion; ſometimes by Reſtriftion; ſome- 
| times by Implication; ſomtimes a Diſtun- | 
Qiue for a Copulatiue ; a Copulatwetor a 
Difiundtiue ; the preſent tenſe for the fti- 
ture;the future for the preſent; ſometimes 
by equity outof the reach of the wardes; 
ſomtime wordstaken in.acontrary ſence; | 
ſometime-figuratiuely, as ( ontiniens procom- 
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tento, | 
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Tudges con- 
ſulred with 
the priuic 
Counlzll, 
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tento, and many other like ; And of all 
theſe, examples be infinite, aſwell inthe 
Ciuile lawe as Common lawe. 


hauc had ſucha graue regard in their pro- 
ceeding, that before they would reſolue, 
or giueiudgement in ſuch new caſes,they 
deſired to conſult with the Kinges priuie 
Counſcell ; as appeares in diuerſe caſes in 
| king Ed.z. histime. : 


And oftentimes the reuerend Ludges 


— 


R, YV. aſſaulted Adam Brabſon in pre- 


ſence of the Iuſftices of Aſsiſe at V/mche- 
fter, tor which 4. B. complained by Bull | 
before the ſaide Iuſtices , alledging this 
offenceto beein deſpite of the King and | 
his TIuſtices, 'to "156. <P of an hun- 
| dred pounds, R, Y. pleaded, Not guil- 
tie ; and was found guiltic, and damma- 
ges taxed to tenne pounds, Thereupon 
| the Indges awarded him to priſon in the 
| Sherifes keeping." And for the Fine, and 
| tharwhich ſhould be further donefor the | 
King, for the afſau]t donein the preſence | 
| ofthe ludges , they would haue the ad- 
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| heauy Iadgement before they had con- 
ferred with the Counſel! rouching, the | 
| lame. And after they had the opinion/| 


 agatne conſulted with the Counſell. | 
That before Amo g.E4.3.there'| 
| was no like caſe nor precedent for ſuch a | 


ans Dade SE Eons wat ens lithec 


viſe of the Kings Counſel :- For in a like | 


caſe, becauſe R. (. didſtrike a Turour at 
YVeſtminſter, which paſſedin an Enqueſt 
againſt one of his friends , It was ad 
ged by all the Counſell , that his right 
hand ſhould be cur off; and his lands and 
goodes forfeited to the King. Theſe bee 
the words in the Booke. 


| 


In this caſe I note three things, © - 

I, The Iudges conſulted with the 

Counlell. 

2. 
when the Counſell was alſo conſulted 

with, viz, 4n.19.E.3.and yetthey would 
not proceede in this caſe before thaw had 


L 


Iudgement ; And therefore the lngge: 
would not of themſelucs pronounce that 


They had a like Caſe before | 


— 


H 2 


and | 
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M.:;9.Ed,3.35 


| ofthem, whether by the Statute 14.4.3. 


arid aduiſe of the Kinges Counſel, they 
proceeded to that Iudgement. 


Thomas Yebtred Knight , brought a 
Forme-done againſt a yuu man and his 
wife ; They came and yeelded to the De- | 
maundant , which ſeemed ſuſpitions to | 
the Court : whereupon they examined | 
the Matter , and ſtaied Iudgement , be- | 
cauſe it was ſuſpitious. And Thorpe ſaied, 
that inthe like Caſe of Giles Blacket it was | 
ſpoken ofin Parliament : And wee were | 
commaunded , that when any like Caſe | 
ſhould come,we ſhould not go to iudge- | 
| ment without good aduiſe. Wherefore | 
ſue to the Counſell, and as they will haue | 
vs to doe, wee wlll; and otherwiſe not, in 
0 EEE ED A 
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| Greene and Thorpe were ſent by the 
Indgesto the Kings Counſel (where there | 
were-24. Biſhops and Earles) to demand | 


£46. a word may be amendedinaWrit, | 
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alwelas a letter or a illable:for,the ſtatute 
ſpeakes but of aletter or aſillable;8it was 
anſwered, Thatit may wellbe amended; 
For, there can not bee a Word without a 
Sillable ; and that it vas a nice Queſtion 
ot ſo ſage men. 


Thus Arbitria Iudicum , and Refponſa- 
prudentum haue beenereceiued, allowed, 
and reyerenced in all times as Poſitiue 
Lawe ; and foit muſt beſtill;For, other- 
| wiſe much miſchiefe and great inconue- 
nience will enſue : for new caſes happen 
euery day ; No laweeuer was,or euer can 
: be made that can prouide remedie for all 
future caſes;or coprehend all circumſtan- 
\cesof humane actions which Iudges are 
'to determine: Therefore,when ſuch hap- 
pen, and complaint is made : what {hall 
Iudges doe 2 Shall they giue noremedie 
tothe partie grieued 2 Shall they ſtay for 
aParliament ?: Interim patitur iuStuz . "Fhey 
muſt therefore follow Diftamen rations; 


and fo giue ſpeedie iaſtice. And in nil 


H 3 


Tudges to be 


dregedle 


reaſon 
diſcretion, 


| 


ny | 


Obeeft. 

That the com 

mon Lawe is 
VACETTER. 
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ny watters of materiall circumſtances 
they muſt guide themſelues by diſcreti- 
on. 

 Asiniudging ypon Preſumptions;To. 
diſcerne which be Preſunptiones temerarie, 
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| which Probabiles, which Yiolente. 


So for Time ; what is a conuenient | 


Time, and hes not. 


So for Waſte ; what is Waſte puniſh- 
able, and what not. 


what not : and what isa lawfull Tender, 


| and what not. 


So for Diſparagement ; what is adiſ- 
paragement , and what not : And fo of 
other the like caſes, which are infinite. 


Ifitbe aid(for ſolome haue faid)Thar 
if this be thus, thenthe common Laweof 


England is vncerten ; and ſo the rule of lu-. 
ſtice, by which the people are gouerned,.| 
istoo oliable ) and too weake, and vncer- | 


So for Tenders of money ; . what is a 
conuenient placefortender of mony,and | 


J- 


| 


| 


| 


| Edifta Principum, or Arbitria Indicum,or Re- 
| Iudgements,as may y_ inthe books 


| mer Iudgements , Thar as Pryfot equal | 


| hould, That Sententia facit Tus,e> res mudicata 


1- Nay ( which ismore yncerte] 'ſome- 


- By the ſame reaſon it may be faid, That 
all the Lawes of all nations are vncerten : 
For, in the Ciuile Lawe, which is taken to | 
be the moſt vniuerſall and generall Lawe 
in the world, they hould the ſame rule 
and order inall caſes which be out of the 
dire& words of the Lawe ; and ſuch ca- 
ſes bee infinite : For, as Ifaied, new cafes | 
ſpring euery day as malice and fraude in- 
creaſeth. And ſince the Roman Empire 
beganne, 'moſt of their Lawes becither | 


ſponſa prudentum, Andin their Iudgements 
they are guided by Arreſts and former 


of many that hauecolleed ſuch Arreſts. 
And they attribute ſo much to ſuch for- 


lth them to a Poſitive: Lawe, -fo they 


| pro oeritateactipitur, C legis interpretatiolezis | 


| timesrhey relieypon D6@ours opinions | 
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delivered i in their Prele&ions and Treati- | 
ſes. And when they findethem varying, | 


Ma Hair. 


and worthic perſons , and ſome now of 


anddiftering one from another (as ſome- 
times they doe) then they preferre that 
which is Communior opinio; And ſo in good 
reaſon they may ; For, Pluralitas idem ſen- 
tientium ſemper ſuperat ; quia facilins nuenitur 
quod 4 pluribus queritur. 

But to conclude this point, 1 would 
aske of theſe Noueliſts, what they would 


had liued in Hemy the fourthstime? 
* Sir Robert Belknappe, that reuerend and 
learned Iudge, of whome ſundrie noble 


oreat & eminent place in England are deſ- 
cended, was baniſhed outofthe Realme, 


Rel in Vaſconiam,) notfor any deſert 
or offence of his , but by the mightof his 


The Lady his wife continued in England ; | 
ſhe was wronged ; ſhe brought aWrit in 


her, owneNamealoue 2. not; naming ber 


| Hugband - Inooyrien was taken. agzinf 


A —” 


haue done in Sibill Belknappes caſe, if they | 


I 


potent enemies, and malice ofthetime. | 


it, 


| 


| oWneinamewithour her husband',vdus | 


-— 


Poit-nati. 
it, becauſe her husband was living ; and 
it wasadiudged good, and ſherecouered: 


and the Iudge Markebam faid ; 


Ecce modo mirum quod feminafert Breue Regs, | 
Non nominando virum contunftum robore legs. 


Here was a rareand a new caſe, yet it 


| Was not deferred yartill a Parhament : it 


was iudged, and herwrong was righted 

by thecommon Eaw. of Exeland, and that | 
Ex arbitrio Indicum e5* ex re$þonſts prudentum; 

and yet it was counted Mirum with an 

Ecce. 197 

Now to applie this to R. ( alnines caſe: | 


| his caſeis rare and new;ſo was that: Thees | 
| 15 nodire&t Law forhim in preciſeandex-/| 


preſſe tearmes : There was neuer Iudge- 
ment before touching any borne-in Scot- 
land ſince King Iames. beganne his happie | 


 raigne in Eugland : Hee is the firit-thar is | 


brought: in:queſtion:1: So-rhere:was: no- 
dire&.Lawelor Sibill Belknap to. fucin her | 
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was then living : nay rather there was di- 
ret Lawe againſtit; yet by rhe Laweof 
England ſhee had Iudgement to recouer 
with an Ecce modo mirum : So by the Lawe 
| of England Iudgement ought to be giuen 
for Robert Calume, butnot with an Ecce mo- 
do mirum ; but ypon ſtrong Arguments 
deduced a ſanilibus, and ex diftamine rati- 
| Ons, 


| 


:: Butbefore I cometo thoſe arguments, | 
I wil vſe a few words moretouching ſome | 
Rules which I hauc read,for the interpre- | 
tation of Lawes. 
ome _ There is a graue and learned Writer 1n | 
cerpreration | the Cluile Lawe that ſetteth downe foure | 
CLANS, | waycs and formes of interpretation of | 
Lawes: Thatis, firſt, Interpretatio hiSte- | 
rica; ſecondly, Etymologice; thirdly, 4nale- 
| ica; tourthly, Prafica. Leone 
In the Argument of this Caſe all theſe 
formes haue been viced,and largely hand- 
| but. kght to: mc, and therefore in mine 0- | 


% 


} | pinion | 


_ 
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nion haue beene toomuch ſtood J 
fo ouer-weighed. ow 


" For the Hiftoricall Interpretation, it 
is alwaies darke,obſcure,and vncerten, of 
what kingdome,country, or place ſocuer 
youſpeake; I docalwayes and onely EX- 
cept the diuinc Hiſtories written in the 
Bible. 

Liny ſaith , In tanta rerum coetultate ey 
temports errores implicantur. 

Saint Auguſtine ſpeaking of the i 
Ted bookes of Henoch , faith ; Libri ifti ob 
nimiamantiquitatem reyciuntur. 

Wheretore , for this part let this ſuf-. 


| | fice, whetherin hs beginning there were | 


one or ſcuerall kingdomes in great Bri» 
taine; or one or ſeucrall Monarchs and 
Kings of theſe two great & famous King- 
domes 1n great Britaine. The King eur So- 
ueraigne is lawfully and lincally deſcen- 
ded of the firſt great Monarchs & Kings 
of boththe Kin - mpeg ; and that by 10 
longa a continue: d live of wfulldiſceat;as 
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therein 


| 
« 
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Fliflorica. 


| 


Inas. 


| E tymologica 


ledge in this Caſe , I houldit needleſie. 


For the Etymologicall Interpretation, 
there hath beene yery much ſaid, euen as 
much as Wit & Art could deuiſe : There 
haue beene alleaged many Definitions, 


Deſcriptions , Diitin&tions, Differences, 


Diuiſions, Subdwiſions, Alluſion of 
wordes, Extenſion of wordes, Conlſtru- 
tion of woxds; and nothing left ynſcar- 
ched to finde whatis Ligeantia, Mlegiantia, 


 Fides , Obedientia , Subieftio , Subditi; And 


who be Aborigines , Indigene, Alienizene, 


ofthe Ciuile Lawe.; amongſt whom the 


words Ligeus, and Ligeantia, is as vncerten 


and doubttull, as it1s with our common 
Lawyers; And ſoypon any of theſe there 


. 
. 
- 


cannot be anycerten Rule found for Iud- 
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| therein hee exceedeth all the Kings that | 
the VWorld now knoweth ; and therefore 
to inquire further of Hiſtoricall knows- | 


, 


 Adnenticy, Denizati exc. And much ot this | 
hath beene drawne out of ſome Writers | 


Erymologicall Interpretation of the | 
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| ges to iudgeby , eſpecially in new and 


rare Caſes, | | 
As forDefinition , Ylpian teacheth vs, 
Omnis definitio in iure Ciuili eſt periculoſa : and 


tis ſaid, that Definitio eFt duplex : Propria, | 


que conſtat- ex genere , C& differentia : Impro- 
pria, que deſcriptio oocatur, C7 eſt quelibet 


rei defignatio : So Definition and Deſcrip- | 


tionare often confounded, and both yn- 


certen, Then,finceboth be yncerten and 
dangerous , I will leaue both and ſecke a | 
more certenRule to iudge by. 


As for Etymologic of words, I agree 


with him which ſaieth, Itis Lens & fal- | 


lax , & plerumque ridicula. Itis a Pedant 
Grammarians fault. Marcus Varro and 
others haue beene noted for it. And 
if you examine the Examples which 
ſome doc bring, you will perceive how 
ridiculous and yaine it is : So this Rule 
will not ſerue to finde out that which 
wee ſecke for : Theſe bee but Tendicule 
everborum , & Aucupationes ſyllabarum as one 
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| 


| calleththem : It may haue ſome yſe, and” 


L 2 | ſerue 


| Ligeantia ſenſu 
 Eurrenti eff vine 


evulum fidei ec, 


of 


light for Indgementsin Lawe,and for the 
| ſeates of Iuſtice. | 


| way in Miſts of Diltinions. | 


bedientig > as luffice Dane! ſaid well . And 
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ſerue a turne in Schooles, but it 15 too 


Aquinas ſetteth downe a more certen 
Rule, I: vocubus videndum, non tam a quo quam 
ad quid ſumantur. And wordes ſhould bee 
taken Senſu currenti : for Vie and Cuſtome 
is the beſt Expoſitor both of Lawes and 
Wordes; Quem penes arbitrium &> ins & nor- 
ma loq uend:. | 

Wherefore , ofthe many and diuerſe | 
diſtinions, diuifions, and ſubdiuſions, 
that haue beene made in this Caſe, Iwill 
lay no more but , Confuſumeſt quicquid in 
puluerem ſebum eſt : and will conclude with | 
Biſhop Iuel; 4 man may wander and miſ$ his | 


Then leauing theſe Hiſtoricall and E- 
tymologicall Interpretations , and theſe | 
curious and ſubtile DiſtinRtions and Di- | 
 wiſtons, I ſay,Ligeantia,ordllegiantia vnder- | 
ſtood Senſu currents ,' is Vinculum fidet + 0» 
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heethatis borne in any of the Kings Do- | 
| minions, and ynder theKingsobedicnce, | 
is the Kings licge ſubie&t, and borne Ad 
| fidem Regis ( for that isthe proper and an- | 
| cient word which the Law of England hath 
| vied ; Ad fidem Regis Anglie, Ad fidem Regis 
 Franciz)) and therefore hee can not bee a 
Stranger or hen to the King, orin any of 
| his Kingdomes ; and by conſequence is 
| inhabled to hauelands in England, and to 
ſue, and be ſued in any Reall ation for 
| the ſame. 
And Ligeantia hath ſometimes a more 
| large Extenſion : For, hee thatis an Alien | 


| borneout of the Kings Dominions , vn- | 
| derthe obedience of another King, it hee 
| dwellin Bygland, and beprotected by the 
| King and his Lawes, hee oweth to the 
- | Kingtheduetie of Aegeance ; and ſoheis | 
| Ligatus Regi , and Ligeus Regis ; andit hee 
+ commit treaſon , the Indictment fhallbe 

 Contraligeantiz ſue debitum, as-it was 1n.Shyr« | 
| ley the French-mans, caſe : yet is. heenot 
the Kings ſubic@+ for, hee was nor borne | 


Ad 


Poit-nati. 


| Ad fidem Rees ; But, this 1s not that Lige- 
| ance i wee mutt finde: For, in atrue 


and lawfull ſubiet, these muſt be Sabie- 
fo, fides , C5 obedientia and thoſe cannot | 
be ſeuered., no more than true Faith and | 
Charitie in a true Chriſtian . And he that | 
hath theſe three a Natinitate is Ligens Regis, 
and can not be a Stranger or Alen tothe | 
King , Or in his Kingdomes. And that 
itisſo, may be proucd by the Rule of the | 
othertwo Interpretations of Lawe,; That 
eAnalogica. | 152 Analogica, On Praftica. 


King "7 hath now the Kingdomes 
of England, Scotland, and Ireland, andthe 


Iſles of Gernſey, and krſey by dilcens; : all 
| theſe bee his Dominions, and vader his | 
ſubiection and obedience. | 

King Henry the ſecond had Hein and 
Normandy by diſcent, from his mother 
| Mawd the Empreſſe;and 4niow, and Maine 
by diſcentfram his father Gaſng Tlaatgges 
net; avd Ireland by. conquelt. -' 


_ Heng the cirdhad Sulaland ble | 
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| by difoont om his Grand-father Hoy 
the ſecond : aud Aquitany by diſcenttrom 
| his Grandmother Queene Elenor wite to 
| king Henry the ſecond , and daughter to. 
the duke of Agquitany. 
| Elwvard the firſt had all the ſame * 
diſcent. ; 'and- part of Scotland by Con- | 
quek. . | 
Edward the ſecond , and Edward the 
third had all the fans by diſcent alſo: 
and beſides , Edward the third claimed all 
France by diſcent from his mother Queene 
Jabell, and had the moſt part of itin poſr |  þ| 
ſeſsion';; and ſo had Henry the fift and LT - 
| Henry the ſixt alſo. - 
Now if in theſe kings times , Subiets 
| borne in thoſe Countries \beiog then vn- 
'der their obedience, wereno Aliens , but 
capable of Lands in England: Angif at 
this time ſybie&s borne 1n Ireland, or Gern> 
ey, and Terſey. be no Aliens, but capable of 
Lands in Ergland; then., by an Analogicall | 42 
| Interpretation , why ſhould not ſubiecs SM 
[7 hornei in Scotland be at this timein like de- _ 
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the Ki 
| thatbePoſt-nati, may bereſembled to the 


| ons, and ynder the obedience of the ki 


CO CU” 


enthe Queſtion is, Whether 
gs Subiccts of Exglandand Scotland, 


' Nowth 


Kings ſubiedts of Ireland, and the Iſles of 
Gernſey, 8c. and as now they bee: and to 
the Subiets of Normandie, AnioÞ , and 
Gaſcoyne , and parte of Scotland in former 


But whether the ſubies borne in thoſe | 
feadfrritia. | Countries in the time of thoſe kings were 
then capable of Lands in England as natu- | 
 . rall ſubtecs; or were deemed Aliens, is the 

| | Queſtion: and therein Interpretatio Pra- 
flicais to be conſidered ; and fo the caſe | 
is brought tobe cxamined per ſamilia. And 

in Diuinitic Prax ſanforum eit interpretati 

| preceptorum. 
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gree? For, in proportion , and in like- | 
neſſe, and conueniencie , there can bee 
no difference at all. 


—_— 


times, when the ſame were the Domini- 


n 
of England : (for I * Goode alwaies , a 
would be vnderſto 


of kingdomes and | 


. domi-| 


—— 


| the King hath right, bur hath no 


1] on the 
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dominions in poſleſsion , and vnder Q= 
| bedience, and not of thoſe whereunts 


ſion or obedience. ) I hould, that in all 


points materiall concern ng this 


{ for , then it were Mem, and not Simile: ) 
| and this can not be better ynderſtoode, 

than by examining the ObteQions to the | 
| contrarie : whichin ſubſtance may be re- 

duced to foure in number. 


| Firſtfor Ireland, it was gotten by Con- 
queſt, and the Conquerour may impoſe 
what Lawes hee will vpon them : But it 
| is otherwiſe of kingdomes comming by 
| diſcent. | 


Thus 15 a conceipted difference , and 
lacks the foundation of Reaſon, and hath 


are borne inScotland, areallalike fortheir 


p oſlel- | 


Queſti- | 


pare alike, thogh not in all things: 


notthe true partsof a difference:for thoſe | 
| thatare borne in heland, and thoſe that 
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birth within the Kings Dominions ,' and | 
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|} France. 
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areborne vnder the like ſubietion and o- | 


bond ; Nay, cuenthe ſame bond of Al- 
legiance ; Thatis, they are borne Ad fidem 
Regis mths 
Beſides, whereit is ſaid, The Conque- 
rour may impoſe what Lawes hee will : 
Then conſider how it was in the Interim 
before king John gaue Lawes to Ireland. 
Nay, which 1s more, 1 aske whether 
the Conquerour of lreland can giue new 
Lawes to England , and make Iriſhmen to 
be as naturall borne ſubie&s 1n Eugland 
(if their buth-right doe not. giue ttthem) | 
which . betore-the- Conquelt they were 
Not 2: for, thatis properly the Queſtion: 
But if any difference be , the Caſe ofdeſ(- 
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| * Butlcaue bland gotten by Conqueſt; 
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' What fay you to the great kingdomeof- 
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bedience to the King , and hauethe like | 


cent isthe ſtronger : For , (as Iyſtice el: | 
werton ſaid) Thatis by an vadoubted Title | 
madeby lawe;; the other by a doubttull | 
| Tixlewonnehy theSword.. OO 
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in right by lawfull deſcent, and after in 


| poſleſsion by triumphant Conqueſt; and 
which Henry the ſixtheld atter in poſleſsi- | 


on by deſcent 2 Was euer doubt made, 


25 it was in ſubieQtion-and obedience to 


the king were q"_—_ of Lands in Engs 
land ©. ry 


other queſtion:; Tt King: Lines our Soue- | 
raigne had firſt beene king of England by 


of Poſt-nati). haue beene iudgedas Natu- 
rallſubte&s in England i thoſe of France | 
werein Ed.3.time? - .- + 
 Then,hehauing now both kitgdomes: 
by lineall, true,and lawfull deſcent, it can 
make no dilironce rouching the capaci- ! 
tie of ſubies , vihich kingdomo deſcers-' 
 dedto him firſt ,, and which ſecond; bur? 
|both a are to him alike . And'1 it Is cleove,/ 
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France . which Edward the third had Py ” 


whether the ſublets borne there fo long 


L will now turne the Y ms aske an | 


lawtull deſcent (as now hee is) and after | 


Scotland had deſcended ynto-hinv, ſhould | 
not the Subiects.of Scotland (I ſpeake ſtill | 
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1] reaſon of our 
| kingdomes, be they Seigniories, yet the | 
ſubieAs borne there , were borne out of | 


the ay me of Exgland,and fointhatre- | 


| no Monarchies or Kingdomes, but 


FETTs, 15 
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6 in England are now capable and 
inheritablein Sotland, though ſomehaue 
made a cauſcleſle and needelele doubt 
of it ; and fo on theother fidethoſe of 
Scotland are in Enzland. 


It is ſaide Normandie and Aquitany were 


Dukedomes or Seignioriesin Fraunce,and 
holdenof the Crowne of France,and ther- 


| forenotto be reſembled to Scotland;which 


is anancient and abſolute kingdome. 


| 


' This Obie&ion reacheth not to the. 
Queſtion : For , bee they 


| ſpe Aliens : But in thatthey were borne 
within the kings-dominions , and ynder 
his ſubietion and obedience, they were 
| no Aliens but licge and naturall borne 
| ſubicQs to the King ; and ſo capable and 
| 1nheritablein England. 
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I ay beſides , the dukes of Normandie | 
| | and Aquitany were abſolatePrinces, and 
67 hadſoucraigne power mthoſe countries, | 
> | although they did not beare thename of 
| Kings; as at this time the duke of Saucy ; 

| 394. 5 of Florence ; the duke and ſtate of | 
| Venice ; and of late, the great duke of Ruſe 
| ſta ;the duke of Burgundy ; the Archduke 
| | of Auſtria, 8c. 
| So the difference in Stile -and Name | 
| makes no difference in Souecraignty: For, | 
| king Henry the cight had as abſolute ſouc- 
raignetie in Feland, when his Stile was 
Lord of Ireland, as when hee changed his | 
Stle, and was called King of Ireland. 
| And to ſay, That the Tenureofthe | 
Crowne of Frawiceſhould giue any priut- | 
ledge to them of Normandy and Aquitany 
| in England is a ſtrange conceipt ; It might | 
rather be obie&ted againſt them. But,as I 
ſaidebefore, they were borne within the. | 
kings dominions ,. and vnder his obei- | 
Y farce, andthereforeas ſubieRts borne in 
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and great ſeale | 
of England. 


Obiett. 3. 


Refpory. 


j Stories, Aquitany:and Normandy had fomese | 


| ſelues: and notdepending nor ſubie&to 
the Crowne of France : and the kingdome | 


The Crowne 


| ed in power and ſtrength, they ſubdued 


| reſtſubdued his Neypwours. 


or —_ —_——_—_—_ DAD 
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:And if men may beleeue ſome ancient 


times: kings,and were kinzdoms atchem:- | 


| 


of France was then aſmallportionof Gal-- 


that which itis at thisday. And ſome fay, 
that there were foure and twentic kings 
in Gaule: But as the. kings of France 1 increa- | 


their neighbor-Princes, and ſo that king- 
dome grew to that greatnefle that now it 


when one of the kings mightier than the 


"a is id Ck. that Normandy and + 
able ,. were ſubiets to the Crowne of: 
| England, and tothe great Seale of England; 


| bi ſo isnot Scotland: Exgo &ee. 


| This Randeth not anal with FRA which 


ke 


ta, and buta little one, in compariſonof 


l | 


— 
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isat ; euenasthe Heptarchie in England was | 
| diffolud: and madean intier kingdom e, 


| 


| 


& | 


was | 


| land thatheld thoſegreat Seigniories,, did | 
| acknowledge, thatthey heldthe ſame of 


- ÞtheCrowneof Fraunce. 


| worth the time that hath beene ſpenta- 
E bout them, The Soucraignety is.in the 
| perſon of the King ; the Crowne is butan | 


| | honor, and maieſtic : the King is an ab- 
{ foluteand perte king before he be crow- 


| Elizabeths Scale , for diuerſe moneths af- | 


:, —_ p _ 
- +0 yy , ls a. LAS £7 Jo - ” 
- aye. 57:9 & VT 3. " a8 #7” ; 
l ; ” TG 
Lo * ” - * —> 
" Wi q . 
5 © —_— 
" 0$I-114ÞH = 
Li ha : . » © 4 
- % h » © * 
d " 
- *, F 


was obieced before ; Thatthey were but 
| Seigniories houlden of the Crowne of | 
| Frannce . Andait is true, that before Ed- | 

| ward the thirds time , thoſe kings of Erg- | 


But theſe ObieQions be light, and not 


 Enfigne of Soueraignty ; the lnucſture 
and Coronation are but Ceremonies of 


 ned,and without thoſe Ceremonies. 
TheScaleis to be altered and changed 
- at the will and pleaſure of the King: hee 
may haue one, hee may haue many , as 


pleaſeth him. The King did vſe Queene 


ter his comming into Ezglard . Queene 
" Elizabeth vſed king Philips and queene Mz | 


ries {eale for atime ; andqueene Marie v- 
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ny things were done by ancient kings of 
England betore the Conquelt by their fig- 
nature, and figne manuell without anie 
ſeale at all ; and ſome ſuch ſince the Con- 


Empreſle to Albericke de Vere, and others. 


obedience whereſoeuer they bee in the 
world : So hedid in Normandy; ſo he did 


_ WY 


ſubiects , ifthey bein France, Spaine, Rome, 


| or Iwhke, or the Indees .. And for ſeucrall 
| ſeales, the Earle of Cheſter had a ſpecial. 


 feale for that his ancient County Palatine: 
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ed king Rivard feale : And all that was | 
ſo done, was well and lawfully done. Ma- | 


queſt alſo : as Graunts made by Maudethe 


_ The King may by his great ſeale com- | 
maund all his Subiecs that: bee ynder his | 


in Aquitany ; ſo he did in that part of Scot- | 
| land that he had in poſlefsion: And in 24. | 
| Edw.1. his Iudges kept ordinarie Courts | 
| ofiuſtice there : and Ihaue ſeene the Re- 
cords of Placita Exercitus Regis apud Edin- | 
| burgh , Apud:Roxburgh, Apud S.lobns-Towne, 


exc. in Scotia. So hee may commaund his | 


The Duke of Laxcaiter had a ſpeciallſeale | 
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| great ſeale of England. 
And I make little doubt, but if the 
King (ſhall now command any of his ſub- | 


| England , they will (as they ought) due- 
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__ 


for his new County Palatine. And after, 
| when theſe Countries came to the kinges 


,on of 1uſtice; but as ſubordinate to the 


iects of Scotland ynder his great ſcale of 


tifully obey him : As in Edward the 1. 
Edward the 2. and Edward the 3. times 


of that parte of Scotland which then was 
vader their obedience. 


* Ifinde,thatin 13.Edw.2.quarto die Inny, 


the King Conftituit Adomarumade Valentia c0- | 
| mitem Pembrochice Cuftodem Regni ſni;ac locum 
ſunm tenentem quamdin Rex in partibus tranſ: 
| marinis moram fecerit. And the nextday,viz, 


Die louis quints die Iuny Rex ordinauit, quod 
magnum Sigillum ſuum remaneret clauſum in a- 


biquo loco ſecuro, dum Rex eſſet in partibus 


z | 
/ 


| d , - | 
poſſeſsion, the Kinges continued ſeuerall 
ſeales inthem both tor the adminiſtratt- 


they commaunded many of the Lords | 
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tranſmarinis :. Et ordinauit quoddam aliud par- 
unum Sigillum interim pro regimine Regm , ad 
breuia,&5c. Conſignanda,, ſub Tefte Adomari de 


 Valentia Comitis Pembroch. Nota, heere was 


a petty ſeale pro regimine Regni, wherein are 


compriſed Commiſsions tor luſtice, Man- 


datoria, & ad brenia confienanda ; which is 
for Remedialia as they are tearmed. 


Itis ſaide, that Scotland hath Lawes that 
are proper for that kingdome, and that 
they are not ſubie&to the Lawes of Fng- 
land, and foe contra. 

 Andlaſtly it was faide , that.in England 
euery perſon was within the turiſdiction 


of ſome Leete , and at the age of twelue | 


 yeeres euery one ts to bee {worne inthe 
Leete to be Foialland Lotall to the King 


of England; Thatis , to the Lawes of Eng- 
land,. (for ſo.hee ynderſtoode Loaall:.) 
But Po#t-nati in Scotland can not be fo, and 


that they haue anotherforme of Oath in | 


4 Scotland © B00, FC. 
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| haue nowi1n 
The Hiſtoricall diſcourſe thathath bin. 
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- For this haſk part, of the oathe i Trl the 
| Leete , the Lord chiefe Barondid cleare 
it fo plainely " as more needes not to be 
faide. Thus 1s Leealss ligeantia , It 1s not Alta 
ligeantia by birth, whichi is that which we 
Queſtion. 


made of Eeetes, of Eaw-dayes, of Decen- | 
na, Decennary , of the Tenne-mens Tale, | 
and the Oathe of all Male children of | 
twelueyeeres, &c. taken attheLecte, is 
no newes mdecde, it is very olde. 


too, at large in Explications captions i in the 


queſt. 


But it maketh nothing to this aca] 
Allegeance and ſubieion of birth ; it is 


not Alta {;geantia by birth-right ; 1t is bur 
Leealis ligeantia by Policie. And Fitzþerbert 
callethit Swearing to the Lawe. 


And if that were the onely Bond 2nd x 


Marke of Allegeance, "many are outot it; 


and ſo at libertie ; As, -children ynder | 


 — ——_—— —— —— —_— — — — 
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Maſter Lambard hath it all, and more 


Lamiard in ex. 


plicatione verbs 
| Centuris, 


word Centnria ; It was before the C oN-, 
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| twelueyeeres ; yetſometimes they may 


commit treaſon and felony; where, Mal:- 
tia ſupplet etatem: So women of all ſortes; 
yet they may be ihrewd and dangerous 
traitours ; and if they bee women nobly 
borne,or widowes that were wiues to no- 
blemen, they ſhall be tried per pares : 
Alſo Noble men of all fortes, who are 
neither bound to attend the Leere, nor to | 
take that Oathe, asappeareth by Britton 
cap. 29. treating of the Court called The 
Shirifes Turne, out of which the Leeteſee- 
methto be extracted : For, whatſocuer is 
not preſented inthe Leete may be preſen- 


ted and punifhed in the Ohirifs Turne. And 
M. Kitchin citeth Britton in this point 


| for the Leete, and alleadgeth allo the ſta- 


tute of Marlebridge cap. 10. to the ſame pur- 
poſe. | 

| And at this day the view of Francke- 
pleges and the putting in of Francke-ple-_ 
 ges,and the Decennary,are but bare names 


ofthings paſt,thevſc and ſubſtance isob- 


| foleteand gone, _ 
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"hd. as It was Fra few in ao place 


Oath, and yet Itruſt wee are good ſab-. 
iets, and beare true faith and allege- 
ance. 


and cleared by the Lord chicte Baron,and 
the Lord ( oke, chicte Iyſtice of the Com- 
mon pleas , as ! doe wrong toſpend time 
in It. | 

But rouching the ſeucrall Lawes;Hay, 
that ſeueralllawes can make no difference 
in Matter of Soueraignetie ; and in the 
bond of Allegeance and obedience to one 
King : And fo it concludeth: nothing for 


hes pornt in queſtion. 


| 


Henry the 6. time. 


_ —_ 


fe 


have put in ſuch Pleges,. or taken that | 


 Butthis hath beene fo fally anſwered; | 


Normandy and Aquitany had feurrall 
lawes differing fromthe lawes of England : | 
fo had France in king Edward ek and 


teland, before king Tabs time continu-/ 
ed their ancient lawes, and fo, forthe 
moſt part, haue done euer ſince. | 
Gerneſey and aac haue' yet erat this day 


* 
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were the ancient lawes and cultomes of 


| him by one bond of Faith 8& Allegeance: :| 
 Andinthat, one is not greater norlefler 
| than an other ; nor one to bce preferred 


| Gregorieſatethof the Church, In ona fide 
| mbil officit Eccleſia ſane diverſe. conſuetudo. 


uerfitic of Lawes and Cuſtoms rakes no 


ſcuerall lawes , Which, for the moſt: part, 


Normandy. | 
Wales had , and in many things yet | 
haue ſeuerall lawes : fo for the Countic 
Palatine of Chefter allo. = 
Yet theſe neuer were, nor mult not 
be cantelled and cut off from their alle- 
geance and-obedience to the King ; ; nor. 
the Kings ſubiecs borne there be incapa- 
ble of Lands and Inheritance in England : 
for where there is but one Soueraigne, all 
his ſubiets bornein all his Dominions 
be borne Ad fidem Rezis; and are bound to 


O 


before an aha + but all to be obedienta- | 
like; and to be ruled alike ; yet vnder (e- 


ueralllawes and cuſtomes . And as Saint | 


So I will conclude for this peint, That di- | 
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| or dominions ; nor Aliens or Strangers 
| one to another, no more than a Kentiſh- | 
| man, to a Cheſhire-man; or & contra. 


| 
| 


| little to our preſent Queſtion, whether 


| it.trencheth. to-caſt-ſome aſperfion- 'vp- 


| heritable in all his Domjmions without 
| exception. | DE dr ink 


| onthe ca 
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| | breach of that vnitie of obedience, faith, | 


and allegeance, which all liege ſubieQs 
owe to their liege King and Soucraigne 


| Lord. Andas none of themcan bealiens | 


to theKing, ſo none of them can bee ali- 
ens or Strangers 1n any of his kinzgdemes 


And therefore all that haue bin borne 
inany of the kinges Dominions ſince he 
was kinge of England are capable and 1n- 


| Andasto the other part of the Obie- 
ion , that there will be defe& of triall ; 
for , things done in Scotland, cannot bee 
tried in England ; I fay , that that maketh 


Poſt-nati in Scotland bee Altens in England, 
and not capable of landes.in Eygland: but 


—_—— 


| 


: 


' DefeR of Tri= 
all, 


mmon law 
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e of 'Eqgland ; That | 
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to this baron Altham gaue fo full an an- | 
| {\weare, as more cannot-bee faied : And 


it is not ſufficient to giue iuſtice to the 


% 
-—- 


| England in that behalfe. And itſeemeth 
| ſtrange, that this ſhoald now bee found | 


forthepoint of Triall. But the wiſedome | 


| there neuer failed certen rules for triall of 
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kinges ſubieds - for lacke of ſufficient | 
meaties of triall ok queitions of fa& : but 
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ſo he did both cleare the doubt , and did | 
vphould the ſufficiency of the lawe 6f 


out to bee obiected againſt Scotland, fince | 
t- was neuer heeretofore obieced for | 
France, Normandie, Aquitany , nor is atthis | 
day for Ireland, Gerneſey, and Terſey exc. | 
whereas all ſtand vpon the ſame reaſon. | 


— 


of the lawe of England hath beene ſuch, as 


— — 
4 
- 


all queſtionsinfa& ; and thoſe were fit- | 
ted and adaptedto the Matter which was. | 
to bretryed. And therefore, whoſoeuer | 
doth diligemlyobſerucit, he ſhall finde 


lj . 


| inche comnſe and-ptattiſe of the lawes of | 


"England abous twenty ſeucrall formes of | 
| Trialls as. by Battell 5 by lure , and rhart.| 


| 


| ions, andtheretore forthispartI con- 
| clude, Thatif Argumentuns fans were e- 


.| ny mocremembred bytheludges, asmo; 


| and by manicother waies: And left there | 
| ſhould bee any defe& in that behalfe the | 


| ning of iſſues ; andin that , hath ſpeciallre- 


© 6.44 2h Afich ——_———_—_—__—_. { 
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{4a diverſe kindes; by Wager of Laweby | - 


Proofes ; by Examination ; by Inſpeti- 


on ;. by Certificates of diuerſe kindes, | 


—_— 


lawe hath prouided ſeuerall formes of 70y- 
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garde of things done outof the Realme, 
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| as euery Student mayſec in the bookes of |. 
| Reports. WR 


Thus I haue paſlcd theſe foure- Obie- ; 


| 


— 


uer good and concludent in Lawe , -my 
Lok the Indges haye-proeucd this Caſe 

by ſo many plaine 'and dire Examples, 
and like Caſes ; and by ſo many ſtronge 
arguments 6 ſolide reaſons drawneowut 
of -booke Caſes, out of Statutes, outof 
the true rules and forme of pleading, and 
out of ancient Records:and Precedents, | 
ſome praduced by M. Atturneyi, and ma-, 


* *» 
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| | 
on]. 


"one thing can be more ptainely exempli- 


they haue remembred. | 


|-doe faile, then it remainerh 


| fers walking inPowles, or at Ordinaries 
|1n-their feaſtingand drinking, drowned | 
-|-with drincke, or blowne. away with a | 
| whiffe of Tobacco. Lacretins noteth,that 


Poit-nati. 


—————— 


ficd,, nor appeare more like to an other, 
than this Caſe-is to thoſe Caſes which | 


But if examples aad arguments 4 ſimils 


Rationem ; and what reaſon that ought to 
| bee, and how to bee vnderſtoode, is to 
beconfidered : for,it is ſaid; that Lex ef 
ratio ſumma. iubens ea que facienda.Þ ſunt , & 
prohibens contraria. So it muſtbe the depth | 
| of reaſon, notthe light and ſhallow dif- 


tempered reaſons of common diſcour- | 


| many there is Rationss egeſtas: And ſaint 
'Gregorylaith', Quim faftis. Dei rationem non 


deat, rationem videt : For, although Reaſar 
| and Anowledge bee infinite, yep no man, 
|-can haue.moreof it than heis capableot : 


| Every man-muſtreccue ut, and: keepe It 


Returrere ad | 


videt,, tnfirmitatem ſuam confiderans cur non Vis | 
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|-in his owne veſſell; he-cannot borrow his 


|.ſctibeth-thoſe that ſhould bee Thterpre- 


| ſtantes, 3. V/ſu rerum prudentes, 4:Publica au- 


Wo 


| be Experience, and'there mult be autho- 


| theſercucrendludges, whomeweehaue|| 
heard in this preſent Caſe, 1willſpareto- 


| 4 
| tur mcorde... 


Poit-nati. 
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Neighbours braine-pan to-putit in. And 
therefore it isnot without cauſe, that one 
of the graueſt'and belt learned lawyers of 
our age, and apruie Counſellor to one. 


of the greateſt Monarchesof Europe , de- 


ters of lawes by toure ſpeciall qualities, 
Thats, 1. tate granes, 2. Eruditione pre- 


thoritate conFlituti : So, there muſt be gra-- 
uitte , there muſtbe learning, theremuſt 


ritie :andif any one of theſe want, they. 
are notto bee allowed to-bee Interpreters 
of thelawe.  _ EE 
How. alb thefe: qualities concurre- in 


ſpeake what I thinke : For, (ry/oftome 
teacheth mce:, Qui landatur i facie, flagella- 
OS 200 IE ÞOUG | 
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| the ame Author giueth a caution; which 
| is this ; Yitium quod in hoc genere fug1 debet eff, 
ae, [t Retionem 101 muenas, mox legem ſine ras 
tione efſe clames. And 1a 36:6. Forteſcue 
fieth the ſame in effet , which is thus ; 
| Pee haue many Courſes and Formes which bee 
| boulden for Lawe , and baue beene houlden and 


oſed becauſe of. Reaſon ; and notwithilandin T4 
| the reaſon bee not ready in memory , yet by tude 


| and labour a man may findei it. * 


| Now when wee come to examine by 
| reaſon, whether Poſt-nati in Scotland ſhall 
| be difabledas aliens , or ſhall bee capable 
| of lands in England, as naturall borneſub- | 
| ies there ; wee are firſt to conſider what 
is the co why aliens in the Domini- 
| ons, and vnder the qbedience of other 
| forrainePrinces, arenot capable of lands 
in Exgland:. And ſurely the true reaſon is, 
that which was'noted by baron Altham; 
| and hath ſince bin ofte remembred,nvz. 
| The danger that might thereby come to 


; tho tho King & the common-veals ;Special- |. 
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of them:for ſo the Treaſure of the realme | 
might be tranſported by them into other | 
 forraine Kingdomes - and Countries 5 
| whereby i it might bee. vſed againſt the 
| King, 
An Vedi - , they might vader-hand 
practiſe Sedition and'Rebellion in the 
 kingdome, and cauſe many” other dan- 


ſon cannot ſerue' againſt Poft-natrin * "$cot- 


both the kingdomes, no morethanit can 
ſerue againſt. thoſe that are borne ta Ie- 


mn roalon they are ascapableof landes in 


England as the kings ſubiects of EN 
"Gennes and tee A TTL 


; 1 


probabilitit top roueth 
| ind are Alens if —_ 


na&Poft-na 244th itn Scot- 


Againſt FS there br ills REFER ma- 
ny Obie&ionsmade,andReaſonsdeuiſed./ 
| thatſeeme witty , and have ſome ſhew of. 


Lonier' in reaſon. 


= 
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ty b drawing hither too great multitudes | 


and to the preiudice ot the State, | 


| 


'gersand inconueniences : - but that reas | 


hind, now that there: 1s but'onekingof | 


land , or Gerneſey, or erſey*. and therefore | 


"ADP. 4s: Eble rude 4... =o OR 


Obietjons: 


| 


th ae on rr RO hor an. 


nga, 
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| Polt-nati.. 
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licet : 
" "We That Englind and; Scotland were 


two ancient ſeuerall kingdomes yader ſe- 


| uerall Kinges, and ſeuerall Crownes. 


2. Thatthey continue yet {euerall 


That they haue yet ſeaerall 
as. ſeuerall 46: th ſeuerall Crownes, 
and (cuerall Kinges : For,itis ſaid,though 
King limes be king of both; and hath bur 


| one.naturall bodice , yetiniudgement of | 
| lawez. hee isin reſped of. his two-ſeuerall 


kingdemes , .astwo.ſcuerall kinges, and 
theſubics of echeſeueral kingdome are 
bourid:to him by diſtin allegeance, ac- 


| dome where they were borne. . 

And all this is grounded vpon this rule 
or action inLawe t Quando duo tura concurs 
runt mn ond perjons A quan et ac ſt efſenti in 
diner : 
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ts... ys 


to bee capablec of landesin England, Vide 


cording to x 697 ge lawes of the king- E; 


And vpon. this gronad, Fe this _ | 
form, of pleading de deuiled, which the, De- Y 


E f Rr : fendants | 


| PoſE-nati, | 
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| fendants haue yſedin this Caſe : ſuchas 
cannot be found in any Record , cuer to 
| haue beene pleaded betore ; and may as 
| well ſeruc againſt the Kinges ſubies of 
| Jreland, as againſt the Poſt-nati of Scotland. | 
1 And ſithence in former times the like 
| forme of pleading was neuer ſeene a- 
| gainſt any of the kings of Erglandes ſub- 
ies, which were bornein any of his do- 
| minions out of England, as in Normandie or | 
| Aquitany , orin France (I meane ſuch part | 
of iras was in the kinges poſleſsion , and 
| 10 ſubieionand obedicnce to him, and 
notinthat parte of Fraxce which his Enc- 
| mes helde) itmay beprobably inferred, 
Thatit was then generally houlden, that 
| neither ſuch a forme of pleading, nor the. 
| Matter 4t felfe was ſuſficient 1n Lawe to 
| diſable any ſuch plaintite : for , againſt 
French-men that- were not vnder the 
kinges obedience wee finde it often plea- 

| ded. Andasthoſethat were not ſubies_ 
| co theKinge, nor borne ynderlusobedt- 
| ence., -did-then preſumeto- bring ſuites, 
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| 
good argument may bee reaſonably de- 


| Caſe reported by the Jreat learned, and 


| P.3 2.Elizab. 
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ſo large and ample Dominions beyond 
the Seas., as Normandy and Aquitany, and 
many other parts of France , ſome of his 
ſubiects borne there , had caule to haue, 
and did bring the like ſuites in England. 
And ſithence no ſuch Plea is found to 
haue beene then vſed againſt them, it can 
not in Lawe and Reaſon beenow alowed 
againſt the Poſt-nati 1n Scotland : For,I may 
lay as 4ſcuc ſaid in 37. H. 6. Our Predeceſ- 
fors were as ſage and learned as we be. 

| And lſeenot, butthatiathis Caſe a 


—_— 


duced from the Negatiue, as itwas in the 
molt graue and reuerend Iudge fir James 


Dyer chicte Iuſtice of the Commonpleas, 
Anno 23. Elizab. The queſtion there, was 


| > I An nag ms xe een 
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and ations in England. So 1t cnc not bee | 
thought, but that the King hauing then | 


Whether an erronious Tudgement giuen | 
in Ric, which isa member of the Cinque- 
partes, might bee reverſed in the kinges | 
Bench, or Common place at Weltmuin- 
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Pott-nati. 


ſter; Anditwas thus reſolued ; Sed pro 0 


quod null tale brene in Regtro nec m aliqui- 
bus Precedentibus Curiarum pradiftarum mue- 
mri potuerat, dominus Cancellarins Bromley per 
opinionem Capitalium Infliciariorum vtrinſque 
Banci denegauit tale brene.concedere . And ſo 
Luſtice Fenners argument houldeth well, 

viz, There is in this Caſe no lawe to ex- 


clude the Complainant , Ergo heisa liege 


and a naturall borne ſ{ubie&. 
But the forme of pleading in the time 


of king E4.1. in Cobledickes cale, which was | 
cited out of Hengam , ( and the booke 


 ſhewed here by the Lorde chiete luſtice 
Coke ) 'is ſo dire and plaine tor this our 
 Queſtion,as nothing can be more plaine: 
and therefore I rs it not amiſſeto re- 
| port It againe. 
That Caſe was1n effect and ſubſtance, 
| thus : 
| - A womanbrought a Writ of Ayell a- 


gainſt Roger Cobledicke, and Plan of | 
| c- ſeifin of oger her Grand-father,, and |: 
ſcent to Gilbert Her tacherj | 
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that the Demaundant was a French-y/0- 


 gainſt him. This plea was houlden to 
| bee inſutficient ; and thereupon the Te- 


| a French-woman , and not of the lige- 


| inſufficient (and fo declared by Berreford | 


yeraigno and King., But the ſecond Plea | 


PoRi-nati. 
nd from him to the Demaundant, as his 
daughter and heire. The Tenant pleaded, 


——— 


man,and not ofthe ligeance nor of the fi- 
delitie of Eygland;and demaunded Iudge- 
ment if ſhee ought to haue the action a- 


nant amended his plea, and pleaded fur- | 
ther , That the Demaundant was not of 
the ligeance of England, nor of the fideli- 
tie of the king ; and demaunded Iudge- 
ment,&c. And againſtthat plea none ex- 
ception was taken, but thereupon the de- 
maundantprayed licence to depart from 
her Writ . By this it appeareth plainely, 
that the firſt plea , alledging thatſhe was. 


ance, nor of the fidelitic of England, Was 
the chicfe Iuſtice) For, there can bee no. | 


fidelitie nor allegeance due to England, re- 
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alledging, | 
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{ ſhee praied licence to departe from her 


It 


Pofi-nati. 
alledging,. That (hee was not of the lige- 
ance of England, norof the fidelitie ofthe 


the King fidelitic and allegeance is due; 
and therefore,ſince ſhee failed in that,ſhe 
was notto be anſwered : and thereupon 


Writ, and ſo ſhee lefther Suite. 


Now for the reaſons which have been 
drawne and ſtrained out of the Statute 
Anno 14.E4.3. if they bee well examined, 
they ferue little for this point which wee 
hauein hand. | £3 

It is to be conſidered ,at whattime,and 
'ypon what occaſion that Statute was. 


the Crowne and Kingdome of France by 
deſcent frem his mother , and hauing 
fpent many yeares for the recovering of 


Nameanud Stile of Xing of France ; becing. 
aduifed thereunto by them of Flanders : | 
Hereuponhe did take the Stule of King of 


King, was good and ſufficient : for, to. 


made: King Edwv.3. becing right heireto- | 


the ſame, reſolued to take vpon him the. | 


ie. 


Frances. |: 


Sar. r4.Ed.z. 
hs nap” 
realm of Eng- 
land ſha] 0 
be ſubieRto. 


CT i. at ed -” oo ——— - 


—_— 
M—— 


Poii-nati. 


1 This gaue occaſion for the making of 


tent, and the magnificehce of that great 


| Exgland, beeing the lefler , ſhould been | 


| this feare from the ſubiets of England, . 


Fraunce ; and altered his Seale and his 
Armes ; and after a while, placed the 
Armes of France before the ancient Armes 
of England , as they are borne atthis day. 


this ſtatute : for ſome people ( Aſcun gen- | 
tes, faith the ſtatute) ſeeing this change, 
and conſidering the large and ample Ex- 


Kingdome,began to doubtthat the King 
would make hisImperiall ſeate rhere;and 
conceiued thereby, that the kingdome of 


ſubietion of the king and kingdome of | 
France , beeing the greater, andto be go- 
uerned and ruled by a YVice-Roy,or Deputy, 
as they ſawe Ireland was. And thoughin 
the kinges ſtile England was placed before 
France, yetthey ſawe the Armes of France | 
marſhalled before the Armes of England; | 
though at the firſt bearing thereof ſome | 
ſay it wasnotſo, on Tt erg of 
- Tocleare thisdoubt, and to take away | 


was | 


| 


| 


PoiEnati. 


om 
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was nohis Statute made \ AS doth plainely 
appeare by the wordes of the Statute 1 It 


| ſelte. 


Now if you will makean aptand pro- 


| per application of that Caſe then , be- 


tweene England: and Frannce , to this our | 
Cafe now, betweene Scotland and. England, 
it muſt be thus: 


1: Ed.z.then king of England (beeing 
the leſſer) had afterwards the kingdome 
of France (being thegreater) by deſcent, 
and tooke the Stile of King of France. 

King Iames king of Scotland (becingthe 
lefler ) hath. afterward the kingdomeof 
| England ( beeing the greater ). by deſcent, 


ad raketh the Stile of Ag of. England. 
big | | 


a 


2. King E..3 . altered his Seale, and his 


| Armes,. and w Ahvr the Armes of France | 


before i Oi Armes of England, . 
_ King Tames hath.chan aged his PREY 
his Armes in n Exgland;an hath placed! the 
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Lo. Armes. 
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Eaw. 'L would rem OoOouc his Court out of 


ſcate and ſtate 1n France the greatcr. 


|| Courtout of Scotland the leſſer ; and doth 


lt 


| one difference there is, and thatisjnthe 
| Sttle : For s Edvw. 3. in his Stile placed 
| Englandthe leſſer, being his ancient king- 


Y — 


| And thegreater, though newly deſcended 


Poit-nati. 


| 
Scotland. _ 


| 3. It was then doubted, that King 
England the leſſer, and keepehis Imperiall 

King Iames hath indeede remooued his 
in his Roiall perſon ( with the Queene 
and Prince , and all his Children) keepe 


his Imperiall ſeatein England the greater. 


4. Inall theſethe Caſes agree;but yet | 


—_ — x 


dome, before France thegreater, beeing 
newly deſcended ynto him. 
But King James in his Stile placeth Eng- 


ynto him, before Scotland the lefler beeing. 
tis ancient kingdome. | | 


and 2 edn 
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| can bee inferred , whether the kings ſub- 
| 1eqs now. borne in Scotland ſhall be capa-- 


But, all theſe Obiecions, and the | 


ol 


| a preiudicate-opinionagainſt Truth, and 


| Scotland might out of this Example haue 


| as Englanddid thenagainſt France : Butas | 


roughly and profoundly examined, and 


| but all wiſe and indifferent hearers be wel | 
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5, Now this being thus ; perha pes 


 conceiued the like doubr againſt Evgland, 


there was then no doubt made , whether | 
the kings ſubiects borne in Exzland ſhould | 

be capable of landsin France;ſo,ont of this 

ſtatute, and vpon this example no doubt 


y—_ 


ble oflands in England. 


ground whereupon they are framed,viz, 
Quando duo iura, Cc. haue beene fo tho- 


ſo learnedly and fully anſwered andclea- 


red by the Iudges, as I make no doubt 


ſatisfied therein. _ 
Andifthere be any fo poſleſſcd with 


Reaſon, thatwill fay in their owne hearts | 
licet perſuaſeris noi perſuadebis ; and ſo,cithet | 


.W-. - 


| Serpent-like ſtop their cares, or elſe wil- 


Oo fully | 
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A dangerous 


| tweene the 
King and the 
Crowne. 
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would not heare the weakeneſie and ab- 
ſurdities of their owne conceiptslaied 0- 
pen and contuted : If there bee any ſuch 
I fay (as Itruſt there bee but few, and yet 
l feare there bee ſome ) I wouldthey had 


| learned of Tertullian, That Veritas docendo 
ſuadet, non ſuadendo docet . And I wiſh that 


they be not found among the number of 
thoſe to whome Saint Paul ſateth , Si quis 


calips , Quifordidus eft, ſordeſcat adhuc . And 
I will exhort with Saint Paul, Qui tenet te- 
neat, and not. wauer or doubt by ſuch 
weake arguments and obiections. 


But in this new learning , thereis one 


part of it ſo.{trange, andot fo dangerous. 
conſequent, as 1 may not letit paſſe,viz. | 
that the king is as a king diuided in him- | 
ſelte ; and ſo as two kingesof two ſeueral 
kingdomes., and that there be ſeuerall al- | 
legeances,and ſeueral ſubieQions due yn- 


| 


ronorat, ignoret.. And Saint John inthe Apo- 


"| fully abſenr themſclues, becauſe they | 


to him reſpeciuely in regarde of his ſeue- | 


| 


| their temporal iuriſdiftion; and ſo Ficlerus 
| Simanca,and others of that crew. 


| ; a: 
as Buchannon De Iure Reg apud Scotos, Pen- 


k » i , 
of . ths 4. 
vo — . \ 
. . ; " 
. 


. % © J k. Þ " > p 
: .; . ” LS . ” 
, - G -_ _ _ ” | 
* py > » - * . Fs , M - > % "8 Tax a ; = _ 207 
Z © , . &. : ” . & " - he's _— , | > E” A : * - , 
wt x % ky «> YL . 
- hh 3 TB .- 7 = 4” ” ——_— _ 


ax 


with the other. 


betweene the King and the kingdome: 


cersBillin Ed. 2.time (which baron Swigge, 


Coke remembred ) or by treaſonable Pa- 


' Apologie , maintaineth that kinges haue 
their authority by the poſitiue Lawe of 
Nations, and haue no more power, than 


the People hath , of whome they take 


Or by ſeditious SeRtaries and Puritans, 


IEP SO PE PIE IR CETI I IRR 


| rall king domes,the.one not participating | 

This is a dangerous diſtinction be- | 
tweene the King and the-Crowne , and | 
It reacheth too farre ; I wiſh every good. 
| ſubiet to beware of it.. It was neuer 
taught, but cither by traitors , asin Spen- 


and the Lord chiete Baron, and Lord 


piits,as Zarding in his Confutation of the | 


ry, Knox, and ſuch like. 
| For, bytheſe, andthoſe that are their | 


followers, and of their Faction, there is in 
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| Abfardiries in 


this dange- 
rous diltaRio -- 
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' more, to prooue;that1 in reaſon Robert Cal: 


| dum, nequid iluforiun admittatur. 
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ſeede ſowne. 
Burt leauing this, I will ds 2 little 


| ##me,.and other like Poit-nati.1n Scotland, 
oughtby Lawe to be capable of landes in. 
England ? and for that,l wil remember one 
rule more which 1s certen and faileth not, 


tation of Lawes; and:that is, Ne quid abſur- 
But; vpoi this. ſubtile- and then 
Diſtintion of Faithand Allegeance due 


ro the King, and of Faith and Allegeance 


(which isthe onely Baſis and fundamen- 
tall maine reaſon to diſable the Plainrife, 


thatin Lawe and reafon this ſubtile-, bur 


tn tt. tet 


in, Los. mk” _ of es EET I"IY IO ns tho 


their aviniphlcts t6o- awih ach traiterous 


and ought to be obſerued in all [nterpre- | 


 duetotheCrowne,and to the Kingdome 


| 


| 


andall Poſt-nati) there tollow roo many | 
gtoffe, and towle abſurdities , whereotI | 
will touch ſome few , and ſo. conclude, | 


: | abfutd and © ought 
| notto beallowed. RELAY LE 


__This| 


- 


| 


| 


F 
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| This bond of Allegeance wheel we 


diſpute , is Vmculum fidei; it bindeth the 
ſoule and conſcience of cuery ſubicc, ſe- 


| ucrally and reſpectiuely , to bee faithfull 
and obedientto theKing : Andasa Soule 


or Conſcience cannot bee framed by Po- 


| licte ; ſo Faith and Allegeance can not bee 
fremacl by Policie, nor putinto a politike 


body. An oathe mult be \worne by ana- 
turall bodie; homage and fealtie muſt bee 
done by anaturall bodie, a _—_ body 
cannotdoe tt. 

Now.then, fince INE 1s-but oneking, 
and ſoueraigne to. whome this faith and 


allegeancei isdue by al his ſubietsof Ee- | 
| land Rd Scotland, can any: humane policie | 
| diuidethis one King, and makehim-two 
kinges? Can ( 9x Reges Anglie beimmanu Dos | 


mini, and Cor Rez Scotie not ſo?Can there 
bee warres .betweene the king of England 
and the king 0 of Scotland ? or betweene the 


kingdome of England and the kingdome 


of Scotland, ſo long as there isbut one 


Ling? Gan ache Kings ol England n naw. ſend. 
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Poit-nati . | 
SI ein 
an Army roiall into Scotland againſt the | 
king of Scotland ? Can there bee any Let- 
ters of Marke or Repriſall now graunted | 
| | by the King of England, againit the ſub- 
| iects of the king of Scotland? Can there bee 
T any Protetions now,wia profeFturusin ex- 
| ercitu Iacobi Regis Angliein Scotiam © 
| Nay ſhortly, Can any man bee a true | 
ſubiec to king Iames as king of England, | 
BK and a traitor orrebel to king lames as king 
| of Scotland ? Shall a foote breadth, or an 
inch breadth of ground make adifterence_ 
of birth-rightof ſubies borne vnder one 
kinge? Nay,where there are not any cer- 
'ten bounds or limits knowne at all, but 
an imaginary partition wall, by a con- 
| - | ceipted fictionin Lawe? Itis enough to. 
BK propound theſe and ſuchlike Queſtions, 
| whereof many more might bee remem- 
| bred:they carry a ſufficientand plaine an- 
ſwearein themſelues : Mags docet qui pru- 
denter interrogat. 
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As the King nor lis heart cannot bee. 
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 "PoRt-nati. 
divided , for hee is one intier king ouer 
all his ſubie&s, 1n which ſoeuer of has | 
kingdomes or Dominions they were 
borne, ſo hee muſt not bee ſerued nor 
obeyed by halues; hee muſt haue intier 
and perfe& obedience of his ſubies: for, | 
Ligentia (as baron Heron faied well) muſt | 
haue foure qualities; It muſt bee r. Pura 
ex ſimplex: 2. Integra & ſolida: 3. Vyniuers 
falis non locals: 4. Permanens,continua,gs il- 
leſa . Diuide a mans heart, and youloſe 
both parts of it, and make noheart at al], 
ſo heethat is not an intier ſubiet , but 
halte faced, is no ſubie& atall; and hee. 
thatis borne an intier and perfeC ſubic@, | 
| oughtby Reaſon and Law to haue all the | 
freedomes, priuiledges, and benefites 
-pertaining to his birth-right in all the 
KingesDomunions ; and ſuch are all the 
Poit-nati in England and Scotland. And the 
| inconuenience of this imaginary locall al 
legeance hath beene ſo lately,' andſo ful- | 
' ly declared by the Lorde chiefe Tuſtice | 
| Coke, as more needes notbee ſaicd init . | 
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Poit-nati. 


| Rex ſolusiudie 
| cater. 


—— 


may be a king of ſubiects withour land in 
poſleſsion , as Iuftice Fenner noted in the 
goucrnement which Moſes had ouerthe 
people of Tjrazlin the wilderneſle ; and as 


in the caſe which fir John Popham the late 
Lord chiefe Iuſtice did put in the Parlia- 


ment: Ifa King and his ſubiects bee dri- 


uen out of his kingdome by his enemies, 


yet notwithſtanding hee continueth (till 


king ouer thoſe ſubiecs, andthey are {till 
bound vnto him by their bondof allege- | 


ance, whereſocuer hee and they bee: But 


there can not bee a king of land viithout 


ſubies : For, that were but Inperin im 


| belluas , and Rex & ſubditi ſunt relatiua. 


| Ifaiedtherewasan other generall rule 
forexpounding of Lawes,, which Ireſer- 


ued to bee laſt ſpoken of , Iwill now but 
- | touchit ; for, I will not ſtand to examine 
by humane reaſons, whether kings were 
| before Eawes, or Lawes before kinges; 
| nor how kings were firſt ordained ; nor 


——_— 


" 


In ſome ſpeciall caſes there ſometime | 


he tt. Ao — __——_— 
[1 . 


Whee 


| 
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| weales ; nor what Plato or Aritotle hauc 
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 Poll-nati.. 


wither the: kings, or the people didfirft | 


make Lawes ; nor the ſeuerall conſtituti- 
ons and frnes of ſtates and :common- 


Written of this argmment. | | 
They were men of ſinguler learning 


| and wiſedome, but wee muſt conſider 


the time, and thecountrie in which they 


-hued, and in all their great learning they 
| lacked the true learning ofthe knowledge 
| of God. They were borne and liued in 


| Greece, and in popular States: they were 
 enemies;or atleaſt miſlikers of all Monar- 
chies ; yet oneofthem diſdained not to 
bee a ſeruant or mercenarie tuceling tO a 
Monarch. They y accompted all the world 
barbarous , _ their owne Countrey of 
| Greece © their opinions therefore are-no 
Cannons to giue Lawes to. kinges: and 
| kingdomes » No more than ſir Thomas 
| Moores Veopia , . or ſuch Pamphlets asWee 


haue atcuerie Marte. .. 


+ I belecue' him.thar faieth , Perimne e:Res 
& regnant , 6 Bihupoodiſed decernn; And 


k & 
| 
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Poflnati. 


Lniaken no denke.; but thata as ; God ordai- 
ned kings, and hath given Lawes to kings 


| themſclues , ſo hee hath authorized and 
given. power to kings to glue Lawes to | 


their ſubiects ; and ſo kings did firſt make 
| lawes, and than ruled by theirlawes,and 
road and changed their Lawes from 
time totime , as they ſawe occaſion , for 
the good. of themſclues , and their ſub- 
ies. 
|. Andthis power hey haue from God 

almighty ; For, as Saint Auguſtine faieth, In | 
| boc Re eges Deo ſeruiunt ſicut eu Diunitus pre | 


| cipitur, in quantum ſunt Reges , ſim ſuo Regno 


+ bonaiubeant , mala probibeant , non ſolum que 


| pertinent. ad humanam ſoctetatem, verumetiam 
que ad diuinam religionem. 


{ 


| vim-coaftinam ſubditus eft legibus qudad vim dis 
| reftinam propria ooluntate . And tor this 0- 
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 AndThould Thomas Aquiniz his opini- | 
| on to be good, Rex ſolutus 4 Legibus quoad | 


 pinionthere1s a ſtronger authoritie, cuen | 


+1 frpm Gadhumſelte in Eccleſiaſtes, ca:B. ver. | 
jel. Zak... FW = | 
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Dei:es wer. 4  Sermo illins poteſtate te plenus & et; 
Nec dicereei quiſquam pote#t, quare ita ww” ; 


Wow beeing led a little from the com» 
| mon Lawetothe Ciuile Lawe., Ifindein | 
| the ciuile Lawea dire& Text, warranting | 


| this place, whichis this ; Inter equitatem inſs | 


| licet &5- oportet inſpicere: 

 Andanother like Text in theſe words, | 
Sententia Principss Ins dubium declarans , Tus 
{ facit quoad onnes. And ſomegraue and no- | 
table Writers in the ciuile Lawe fay , 
eſt lex antmata . Some ſay, Rex eſt lex loquens. 
Some others ſay,, Interpretantur legem con- 


"ou nm de ys 4 inrenon definita # 


'/ 


ſlines words, which are thele ; Generale pa- 
Gum eft ſocietatis bumane regis ſuts obten 
rare:Sol may not wrong the Iudges of 


| common Lawe « of Jpn lo mach as w| 
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that generall Rule which I reſerued to. 


| que interpoſitam interpretationem nobis folis & | 


Rex | 


ſuetudo © Princeps . Another faieth , Rex | 


And as I may not forget Saint Aug 4 
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ſuffer -an -imputation to bee caſt ypon 
them, Thatthey , or the Common lawe 
doe not attribute as great power andau- 
thorittc to their Soueraignes the kinges | 
of England., as. the Romane lawes did to 
| ther Emperours: For, Brafon the chicte 
== | Iuſticein the:time of king Hewytherthird, 
rr | hathrheſedire&t wordes, De Chartis Re- 
= 245 &3 fattis regum non debent nec poſſi Inft- | 
45 | crarynec priuate perſon difþutare.. Necetiam, 
+ - © - | ſemilladubitatto ortatur, poſſunt cam interpreta 
ri. Etndubys & obſcurts , oel ft aliqua diftio 
| duos contineat mtelleFus, domina Regt erit ex | 
b: ---] peftanda interpretatioe voluntas; Cum eins ſat | 
| | interpretari cuius eſt. condere. And Britton in 
| the time of king £4. 1. writeth as.mauch in | 
| _ LD 
So a5 now ifthis. queſtion ſeem ditficult, | 
- that neither dire law , nor Examples 8 
| Precedents,. nor application of like caſes, 
nor diſcourſeot reaſon, nor the graue 0- 
_* | pintonot:-the learned and _renerend Tud- | 
& | ges, can relolue it, here is atrucand cer- 
| | tenRule, how both by the Ciuile Lawe, | - 
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and the ancient Common lawe of England 
it may and oughtto be decided : Thatis, | 
by ſentence ofthe moſt religious, learned, | | 
| and judicious king that euer this king- | 
dome or lland had. | 
Butthis Caſe is ſo cleare as this needeth 
notalt. . 1m 
| Andinthis Ewould not be nuſ{-ynder- 
' | ſtoode,. asthough I ſpakeof making of 
| new Lawes, or ot alteringrthe Eawes now* 
ſtanding; I meane not ſo,butT ſpeakeon- 
ly of interpretation ofthe Lawe in new | 
queſtionsand doubts, as now in this pre- 
ſent caſe.: neither doe Lmeanchereby to-| - FL BM 
derogateanythingfrom the high courtof |  —| -}: 
| Partament;(farre be it from my thought) | - + 
| Itis the great Councell of the kingdome, | 
wherein euery ſubie@hath intereſt. And | 
to ſpeake of the conftitution:or forme of | 
| it, or how, or when'it was firft begunne; | | 
is for buſie Queſtioniſts ;; It-ought to bee. 
| obeyed and reuerenced , but not diſpu- þ 
 ted;-andiit ts at this time tmpertin ent-to:; 
| this Queſtion. , | / 


| | 
'F 
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'* . Butcertenitis, it hath beene the wiſe- 
dome of the kinges of this Realmeto re- | 
ſerucin themſelues that ſupreame power 
to-call their Nobles,Clergie, & commons 
| together , when they {awe great and vr- 
gent Cauſes; and by that great Councell 
to make Edidts and Statutes for the weale | 
| of their people, and fafetic of the King- 
domeand State, as in 41mo 10.Edw.z. the 
Aſſembly at Nottmgham for the great wars 
in France: Andin Amo 20. H.3. Prouſio- 
nes Merton, which I remembred before. | 


) [obiet-df | Therehauebeenemadeſome Obietti- | 
Inconuecnien- f . For .. > L . c 
| cie and fruga- ONS OLI INCONUECNIECNCIC, ASIOT caring © 

LJ. Scot and Lot,and ſuch other charges;and | 
ſome out of frugalitic, thatthe king ſhall | 
loſe his profit of making Denizens , and 
ſuch like : Theſe are fo light as I leaue 
themto the winde; They are neither fit 


% 


1 for Parliament, nor Councell, nor Court. 
! .. Anotherargument, and reaſon _ 
the Poft-nati hath becne lately made eur 
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of ditfdence and miſtruſi : that they wall ; 


comeinto England ſans number, and ſo as 


it were to ſurcharge our Common ; and 
that this may be in ſecala ſeculorum. I know 


not well what this meanes . The Nation | 


is ancient, noble and famous ; they haue 
many honourable. and- woorthie Noble 
men and Gentlemen , and many wiſe 
and worthie men of all degrees and qua- 
lities ; they haue lands and faire poſleſsi- 
ons in Scotland ; Is it therefore to bee ſup- 
poſed, or can itin reaſon beeimagined, 
that ſuch multitude ſans number will 


leauetheir natine ſoile, and all tranſport 
themſclues hither? Hath the Iriſh done 


'| Man, Gerneſey , and Terſey * Why ſhould 
wethen ſuſpect it now more for Scotland? 
Nay, doe you ſuppoſe that the Kinge 


of England will euer ſuffer ſo great a parte | 

ſo great and fa. 
= IEEE Ln 
\propled? -lvis a doubrimagined with) {ji 
| out:any foundation or ground of reaſon} 


tofhis Domunions, and 


ſo? Or thoſe of Wales, or of the lfles of 
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EIRER Polt-nati. 
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are wiſe, they are learned , they haue 


| faire poſſeſsions and good eſtates , They 


haue polteritie to care for , as others 


| haue. - 
Yet, adnut it bee a matter worth the 


doubting of , what is thatto the yoong 


to come hither in ſuch number 2 Shall we 


| ypon this caaſleſſe feare depriue them of 


their lawfull Birth-right ? _ 
Haye wee ſcene 1n theſe fiue yeeres 
aſt anie moe-of them than this. one a- 


land? And this little thathe ath is ſo ſmall 


Butifit were to'bee doubted; the twelue | 
Iudges that haue concurred in opinion, | . 
and that late worthy Iudge Popham had as | 


| great cauſe to feare it asany others: They 


PoRt-natithat are not like in many yeares | 


ne that haue gotten any Landsin Evg- | 


of 
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of that great and populous kingdome) | 
that haue done long and worthie . ſeruice 
to his Mateſtie, haue, and ſtill doe attend | 
him, which I truſt no-man-miſlikes : For, | 
there can bee none (o ſimple, or childiſh | 
(if they haue but common ſenſe) as to 
thinke thathis Maieſty ſhould haue come 
hither alone amongſt vs,and haue left be- 
| hinde himin Scotland, and as it were caſte 
off, all his ould and worthie Seruants. 
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|  Andiftheſe Noble and worthie Gen- | 

tlemen of Scotland, I meane the Ante-nati | 
be louingly and brotherly entertained a- | 
mongſt ys, with mutuall loue 8& beneuo- | 
lence,that ſo we may coaleſcere,8& be ynited 
together, by marriage, andotherwiſe (as 
| in ſome particular caſes wee ſee it —_ 

happily begunne) no. doubt God will 
blefle this Vnion of both theſe Nations; | 
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and make thew, and the King, and great |. - ....þ 


Britaine to be famous through the wouldz, þ 
and of all thatwith ys ill ;-For;74 0 
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fortior, &7 concordia multos ; fac ymum.. But 
| what may follow vpon ſuch arguments of 
 diffidence and ſuſpition , Which ſeeme 
but to hinder Vnion , and to breede diſ{- 
cord anddifſention I will not ſpeake ; , Let 
 euery. wiſe man conſider it well: For, Hu- 
' mana conſilia caftigantur cobi celeftibuz ſe prefe- 
q runt. And remember Saint Paules caution, 
F- OL NKICEN M0) -detts , videte ne ab 1 mMuicem —_ 
| mMamint. 


% 


' Andforthereſemblancethathath bin 
[ + 


for the Vnion of both Kingdomes) with | 
the houſwites cutting of her cloth by _ 
threede, L will ay but this, That if ſhee 


| 


| and the doth marred. And this cuttin 
F j in this our Caſe, is, to cutte all aſwell 


ghe Are Dominions ;-and fo will 
Pl under the whole frame of the 7 


N1ON; 


made of this Caſe of Pot-nati (but indeed | 


| cut herpeece of clothin length aſwell as | 
| IN Lk, all the threeds will bee cute, 


| 
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wg (ength asin breadth, cuen through | 


L Allegeance. -_ | 
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| nue? Shall there bee adiſ-ymion for euer? | continue? 


| Kingdome? Ifay no ; and Iſpeake it con- | 


| let Vnion and Loue increaſe amogi 


reconciling or yniting of Lawes as is fan- 


” © "FE - * PS. v7 : ; . 7 he . ”. 
> . &. 4 roy a. 4 : "*- 4 - © ld gy af of 5 «* « - 
= . = - . 
- PF. - : ”s A . -* l PR *& on 


| bw v2 by | ale. . 
" L as of 5 # ;& v . h$ 4 / 


%y 
. 


0» 


he. 


nion ; and cut in peeces all thethreeds of 
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But now I wil aske this queſtion:How nas 


long (hallthis ſuſpition and doubt conti- ſuſpirion and | 


—— 


If- it bee ſaied,. No, but vntill the Lawes, 
and Cuftomes: of both Kingdomes bee 
made one and the ſame: then I aske;how, ” 
and when ſhall that be done? Andit may | | 
bee, that the Conſtitutions of the Coun- 
tries bee ſuch as there can hardely in all | 
things bee ſuch an abſolute and perfect 


cied. Is it yet ſo betweene England and 
PValcs? or betweene Kent and Cormewall ? 
or betweene many other parts of this 


fidently , and truely it 15not ſo, nor well | 
can beſo. Therefore let England and Scor | > 
land be in like degreenow , as Exolandand aiiiM 

VP ales WETC for many hundred y erg - 

andin many things are yet ſtill ang 
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euenmn a ſecula ſeculorum . Let vs notbeſuch 
as Saint Bernard noteth , Amant quod non 
decet , thment quod 101 oportet , dolent vane, 
 gaudent oanius .. And let vs no longer 
7 make queſtion , whether ſcuerall Lawes | 
and Cuſtomes bee markes of ſeperation 
and diſ-ynion, or of ſeuerall Allegeances; 
for certainely they are not. 


' ObieQionvp- One other Reaſon remaines againſt 
| on Diuimnation | 

theſe Pof-nati, and that is out of a proui- 
8 | | dent foreſight, or as it were a prophelſy- 
[ | Ing: What if a ſeperation of theſe "_ 
Þ +>, domes fall hereafter 2 2 


| Reſponſes | Of -his L can fay but Abſit omen. It is 
Potentia remota ( as Iuſtice YV/illiams ſaied ) | 
and Itruſt in God RemotiſSima : Andlwill 
Ever pray to-God that it neuer fall-ſo , va- 
ill the King ofall Kinges reſumeall Scep- 
x5 and Kingdomes 1 4-0 his owne hands. 
Jet vs take heede of finnes of Ingra- | 
and Diſobedience; and remember, | 


pond Fer were  praliit' 8 . "Now 
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propter pomum, ſed | 
fuch Prophets , letthe Prophet Exechielca, 
13. anſwer them ,":/e Prophatis-infipienti- 
| bus qui ſequuntur ſpiritum ſuum , &+ nihil roi- 
dent. And the Propher Eſay ſpeaketh to 
all ſuch with 
ſpereunt. 
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with ſeeking out the truth ; ſo L will con- 
clude with Eſdras words, Magnaeft Veritas 


| rationandum donec Tveritas inueniatur : Cum in- 
uents eit veritas , figendum ibi Iudicium : Et in 
. | viEboria veritatisſoli oeritatts nimici pereunt. 
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The Conclufton, 
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and fatisfie my conſcience , That 
| ne, and all the Po-natiin Scotland 
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Reaſon, and by the Comm 


propter -oetitum.. And for 


an othg Ve, Veills qui dis | 
Now then , as M. Solicitor beganne | 


| 29 preualet ; And with this further ,Zatenus | 


T Hus I haue heere delivered my.con- 
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currence in opinion with my-Loxdeg| 
the Iudges, and the reaſons that inglanaaiil 


_. | Biglawdnat within the | 
 allegeance of . Kino * otiglent and in- 
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habled to purchaſe ad haue free-hou! 
and inheritance of lands in England ; and 
to bring reall ations for the ſame i in Eng« 


land. 
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| For , if they haue not this O's by 
| this blefled and happic Vaion , then are 
they in no better caſe 1n England, thanthe 


king of Spames ſubie&s borne 1nSpaine,Cc. 
Ang ſo by this Vnion they haue gotten 


- uerton did well note. 


"a therefore I muſt 2iue ludgement 


inthe Chancerie , That the Defendants | 


there ought to make direct anſwer to Ro. 


E  Calkines Bit for the Lands and Euidences 


or "_ he complaines. | 
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